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#REZ-2019-0054

BILL NO. 2-19-07-10

ZONING MAP ORDINANCE NO. Z- SZJIQ

AN ORDINAMNCE amending the City of Fort Wayne
Zoning Map No. K-38 (Sec. 15 of Washington Township)

BE IT ORDAINED BY THE COMMON COUNCIL OF THE CITY OF FORT WAYMNE,
INCHANA:

SECTION 1. That the area descrined as follows is hereby designated a C3 {General
Commercial) District under the terms of Chapter 157 Title XV of the Code of the City of Fort
Wayne, Indiana:

PART OF THOSE LANDS LOCATED IN THE SOUTHWEST QUARTER OF THE
SOUTHEAST QUARTER OF SECTION 15, TOWNSIHIP 31 NORTH, RANGE 12 EAST
OF THE SECOND PRINCIPAL MERIDIAN IN WASHINGTON TOWNSHIP. ALLEN
COUNTY, STATE OF INDRIANA, MORE PARTICULARLY  DESCRIBED  AS
FOLLOWS:

COMMENCING AT TIHE SOUTHEAST CORNER OF THID SAID SOUTHWEST
QUARTER OF SOUTHEAST QUARTER; THENCE NORTIH 2°19'08" WEST ALONG
THE FAST LINE OF THE SAID SOUTHWEST QUARTER OF THE SOUTHEAST FOR
223.31 FEET TO THE POINT OF BEGINNING; THENCE SOUTH 89700'55" WEST FOR
102.57 FEET: THENCE SOUTH 66%36'1 1" WEST FOR 42,11 FEET TO THE FAST
RIGIT OF WAY LINE OF STATE ROAD 3; THENCE WNORTH Z23°20'19" WEST
ALONG THE EAST RIGHT OF WAY LINE OF STATE ROAD 3 FOR 79.05 FEET TO A
CUREWVE CONCAVE 10O THE EAST; THENCE ALONG THE CURVE 12831 FEET
ALSO BEING THE EAST RIGHT OF WAY LINE OF STATE ROAD 3, HAVING A
RADIUS OF 2786.00 FEET WITH A CHORD BOARING OF NORTH 17928'57" WEST
AND A CHORD DISTANCES OF 12853 FEET; THENCE NORTH 88°537'46" EAST FOR
20339 FEED 1O THE FAST LINE OF SAID SOUTHWEST QUARTER OF THIE
SOUTHEAST QUARTER ALSO BEING THE WEST LINE OF REDENBRCK'S FIFTH
ADDITION AS RECORDED IN PLAT BOOK 25, PAGE 35 WITHIN THE OFFICE OF
THE RECORDER OF ALLEN COUNTY, THENCE SOUTH 2°19'08" EAST ALONG
THE SAID TAST LINE FOR 155,76 TEET TO THE NORTHWEST CORMER OF LOT 22
N RODENBECK'S FIFTH ADDITION AS RECORDED IN PLAT BOOK 25, PAGLE 33
WITIHIN THE OFFICE OF THE RECORDER OF ALLEN COUNTY, INDIANA:
THENCE NORTIH 88°59/03" EAST ALONG THE NORTH LINE OF SATD LOT 22, FOR
35.0 FEET; THENCE SOUTII 2°1908" EAST TOR 2485 FEET, THENCT SOUTH
88°59'03" WEST FOR 35.0 FEET POINT OF BEGINNING, CONTAINING 0.765 ACRES
(33,331 $0Q. FT.) MORE OR LESS, SURBIECT TO EASEMENTS, RIGHTS OF WAY
AND RESTRICTIONS OF RECORD.
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and the symbels of the City of Fort Wayne Zoning Map Me. K-38 (Sec. 15 Washington
Township), as established by Section 157.082 of Title XV of the Code of the City of Fort

Wayne, Indiana is hereby changed accordingly,

SECTION 2. If & written commitment is a condition of the Plan Commission’s
recommendation for the adoption of the rezoning, or if a2 written commitment is modified and
approved by the Common Council as part of the zone map amendment, that written

commitment is hereby approved and is hereby incorporated by reference.

SECTIONM 2. That this Ordinance shall be in full force and effect from and after iis

passage and approval by the Mayor

/

Cauncil i er

APPROVED AS TO FORM AND LEGALITY:

Caf<=—

Carcl T. Helion, City Attorney




Department of Planning Services
Rezoning Petition Application

Applicant Wirk Brothers, LLC

E Address 13015 Garnett Hill - -
E' City Fort Wayne Seate 1NV zip_ 46845
< Telephone E-mail__

Contact Person ﬂﬁ_c- Meal, Attorney
Addiess 215 East Berry Street
Teleplions EEED]‘ 4_23-9551 il M‘f'cﬂm

Contact
Person

Al staff corvespandence willl e sogt aady o the designated contact perro,

O Adlens Covnly Planning Jurisdiction City of Fort Wayne Planning Jurisdiction

Address of the property 5938 Lim‘? Road

Present Zoning 2 Proposed Zoning o Acreage to be rezoned_0. 76 acres
= Proposed density o . unils per acme
w '

;* Trnwvnshipy e, Il"F"'IﬂShmg_tE:'T__ B Township seclion # 15
£

Purposa of rezaning {attach additional page il necessary) 1 © bring the subject real

eslale into compliance with the City of Forl Wayne Zoning Grdlnancn_

Sewer provider_Clly of Fort Wayne Walcr provider City of Fort Wayne

Applicotiang will ko be necepted wnless the followdg illng vegedesareats ara subadled witl v wpplicasiag
Plenze rgfer to ehoetlist for applicable filing jfees and planfeey sehoiial veguiveenenty,

W Applicalils filing fee

m Applicable number of surveys showing ares to be rewoned [plans must he Fal g
@ Tegn! Deseriplion of parcel to be rezened

= Rezening OQuestionnaing fovginad snd 10 copies) Conmty Rezmings Only

Filing
Requirements

W windersiaedl and agece, vgen exczution and submission of this application, that 1 airfer aee the owmer(8) of visme tin 50 pereent of e
progenly descrbed in this applicalien; that Fwe apree to abide by all provisions of the Allen County Eusing and Subdivisien Contiel
Doradivaincs as well ax adl paoetures and 'p-n!in:'i&s; ol g Allen Courdy Plan Cneniisginn g5 (hoss prl;n:is;i-'.nn_, pracecdierss gngd !'lnlic'ic; Telated
1u the hasdling #id dispacizon of this spplication; et the above miormalbon s rae @nd aceirele o the kest of mygfear knowledge; and thae
Lwe agree toopay Allen Councy the eest of nedifying ithe regaired interesend persops &0 e rte of S085 per nofics and & pabsliz nobice les of
a0,00% per hulinnn eole.

See attached Exhibit A

{pintedd mame nf npplicani) {sigrature nf apnlizant] felnez)

See alta ched Cxhibit A
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Exhibit A
Reroning Petition Application
Sipgnature Pape

CAPPLICANT™

Yrk Vyﬂ
lﬂ‘?/

Name: fﬂmﬂr\éﬂ" g}qu'}!
éf’(’,{g uﬂj

“PROPERTY OWNER™

Virk Brothefs, LiC /

/
ny ‘l__;
?/ﬂfc,{mii g!rﬁ}]

-~

Iis: SjE}C v fr*i. ]l-‘j

2335213
Wirk Brothers Signatre Page
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WRITTEN COMMITMENT

THIS WRITTEN COMMITMENT (“Commitment™) is made as of this day of
June., 2019, by Virk Brothers, LLC (herein the, “Declarant™), under the following circumstances:

WITNESSETH:

WHEREAS, Declarant is the fee simple owner of record in fee simple of certain real
estate located in Fort Wayne, Allen County, Indiana. the legal description of which 1s attached
hereto as Exhibit “A™ (herein, the “Real Estate™); and

WHEREAS, Declarant has submitted a Zoning Map Amendment Application with the
City of Fort Wayne Plan Commission (“Plan Commission™), bearing number REZ-2019-
(the “Zoning Application™) with respect to the Real Estate; and

WHEREAS, pursuant to the Zoning Application, Declarant has requested the Real Estate
be rezoned to C-3 pursuant o the City ol Fort Wayne Zoning Ordinance (the “Ordinance™); and

WHEREAS, Declarant, in conjunction with the Zoning Application, has submitted this
wrillen commitment to the Plan Commission, veluntarily, pursuant to section 1537.503 of the
Ordinance and Indiana Code 36-7-4-1015, for the purpose ol imiting certain ofT site impacts and
certain uses arising from development upon the Real Estate,

NOW, THEREFORE, in consideration of the above and foregoing recitals, Declarant
hereby impresses upon the Real Estate certain restrictions and covenants which shall run with the
Real Estate and be binding upon Declarant and all future owners of the Real Estate, and all
lessees ofall or a portion of the Real Estate.

1. Use Limitations. All uses that are permitled as a matter of right in the C-3
(General Commercial) zoning district pursuant to Section 1537.216 of the Ordinance that are not
also permitted as a matter of right in the C-2 (Limited Commercial) zoning district pursuant to

Scetion 157.213 of the Ordinance shall be prohibited, except for the following:

a.  Automobile car wash:

b. Gas station;

¢. Propane /bottled gas sales and service as an accessory use (o a gas slation or
convenience store; and

d. Truck fueling station.

Notwithstanding anything contained herein to the contrary, and for purposes of the avoidance of
doubt, all uses that are permitted as a matter of right in the C-2 (Limited Commercial) zoning
district pursuant to Section 157.213 of the Ordinance shall continue to be permitted uses on the
Real Listate.



2. Permits. No permits shall be issued under the Ordinance by the Zoning
Administrator until this Commitment is recorded with the Allen County Recorder. The
Declarant shall deliver to the Zoning Administrator and the Plan Commission an exceuted and
recorded copy of this Commitment.

3. Successors and Assigns. This Commitment and the restrictions set forth above
shall inure to the benefit of all persons who own property comprising the Real Lstate, their
successors and assigns, and shall also inure to the benefit of the Zoning Administrator of the City
of Fort Wavne and the Plan Commission. This Commitment and the restrictions and limitations
set forth herein shall run with the Real Estate, and any convevance thereof, shall be binding upon
Declarant and 11s successors and assigns as owners of the Real Estate.

4, Lnforcement Rights, The City of Fort Wayne Zoning Administrator (the “Zoning
Administrator™) and the Plan Commission cach shall have the option (but not the obligation) to
enforce this Commitment, at law or in equity, in the event of a breach of an obligation in this
Commitment; and in the event such an enforcement action 15 commenced, the Zoming
Administrator or the Plan Commission (as applicable) shall have the remedies allowed by the
Ordinance (or the ordinance governing the Real Estate at the time of the enforecement action) and
L.C. §36-7-4-1015, which remedies shall be cumulative and not exclusive. A violation of this
Commitment shall be deemed a violation of the Ordinance, or the ordinance goverming the Real
Estate al the time of the violation; provided, however, that nothing in this Commitment shall be
construed as giving any person the nght to compel enforcement of it by the Zoning
Administrator or the Plan Commission, or any successor agency having zoning jurisdiction over
the Real Estate. ;

8. Amendment or Termination. Modilication or amendment of this Commitment
may only be made in accordance with 1.C. § 36-7-4-1015, as such statute may be amended from
time to time,

9. Remedies. In addition to any remedies that may be available at law, temporary,
preliminary and permancnt injunctive relief may be granted o enforce any provision of this
Commitment, without the necessity of proof of actual damage, in the event of an actual breach or
violation, or threatened breach or wviolation, of any restriction or covenant under this
Commitment. Such remedies shall be cumulative and nonexclusive, and shall be afforded 1o any
owner of property which comprises all or a portion ol the Real Estate. the Zoning Administrator
of the City of Fort Wayne and the Plan Commission.

10.  Severability, Fach covenant or restriction contained in any paragraph of this
Commitment shall be severable and separate, and if any court shall rule that any particular
restriction or covenant is unenforceable, such ruling shall not affect the enforceability of any
other restriction or covenant under this Commitment, and such other restriction or covenant shall
be enlorced.

11.  Governing Law. This Commitment, including the restrictions and covenants
hereunder, shall be governed by the laws of the State of Indiana.



12. Effective Date. This Commitment shall be effective upon its recording in
the Office of the Recorder of Allen County, Indiana.

13. Statutory Authority,  This Commitment is made pursuant to 1L.C. §36-7-4-
1015(a)2).

[TITE REMAINDER OF TIIIS PAGE IS INTENTIONALLY LEFT BLANK]



“DECLARANT”

Virk Brothers, LLC

By:
Printed Name:
Its:
STATE OF TNDIANA )
) 88:
COUNTY O ALLEN J

Refore me, the undersigned, a Notary Public, in and for said County and State, this
day of . 2019, personally appeared .the 0
of Virk Brothers, LLC, an Indiana limited liability company,-and acknowledged the execution of
the foregoing. :

In witness whereof, I have hereunto subscribed my name and aftixed my official seal.

. Notary Public

My Commission Expires:

My County of Restdence: Allen

THIS INSTRUMENT prepared by Joshua C. Meal, Esg., Barrent MeNagny LLP, 213 ast Berry Street, Fort Wayne, Indiana
46802,

| affirm. under the penalties ol perjury, that | have taken reasonable care 1o redact each Social Security number in this decument,
unless required by law, Joshua C, Neal

When recorded, return to; Joshua C. Neal, Barrett McNagny LLP, 215 East Berry Street, Fort Wayne, Indiana 46802,



EXHIBIT “A”




FACT SHEET

Case #REZ-2019-0054  Bill# Z-19-07-10  Project Start: 23 July 2019

APPLICANT: Virk Brothers, LLC

REQUEST: To rezone property from C2/Limited Commercial to C3/General
Commercial o bring the existing gas station use in conformance with the
Zoning Ordinance,

LOCATION: The address of the subject property is 5938 Lima Road (Section 15 of
Washington Toawnship).

LAND AREA: Approximately 8 acres

PRESENT ZONING: C2/Limited Cominercial

PROPOSED ZONING: C3/General Commercial

COUNCIL DISTRICT: 3-Tom Didier

ASSOCIATED PROJECTS: none

SPONSOR: City of Fort Wayne Plan Commission

12 August 2019 Public Hearing
= No public commments were made at the hearing,
= Billy Davenpaort, Tom Freistroffer, Rachel Tobin-Smith, and Judi Wire were absent.

19 Augnst 2019 — Business Meeting
Plan Commission Recommendation: DO PASS w/Written Commitment
A motion was made by Billy Davenport and seconded by Justin Shurley to return the ordinance with a Do
Pass recomimendation to Common Couneil for their final decision,
7-00 MOTION PASSED
= Tom Freistroffer and Paul Sauerteig were absent.

Fact Sheet Prepared by: Reviewed by:

Michelle B. Wood, Senior Land Use Planner - f‘
September 5, 2019 ‘

Kimberly R. Bowman, AICP
Executive Director
Secretary to the Commission




PROJECT SUMMARY

» The site is fully developed with gas pumps/canopy and convenience store,
»  The site was rezoned to B1B in 1989 (currently C2/Limited Commercial)
»  The gas station was completed in 2015

The petitioner requests a rezoning from C2/Limited Commercial to C3/General Commenrcial to allow the
existing use of the property to comply with the current zoning ordinance., The existing gas station,
convenience store, and canopy are located along the east side of Lima Road just north of the intersection
of West Washington Center Road and Lima Foad. The property was rezoned to B1B in 1989 and
remained undeveloped until 2015, BIB zoning was changed to CM2 with a Zoning Ordinance update. In
2015 the gas station and canopy were developed on existing CM2 zoning which later became C2/Limited
Commercial via a Zoning Ordinance amendment. In 2015, when the property was developed, the
Ordinance permitted the gas station use in the CM2 district. The 2014 zoning ordinance amendment
removed gas stations from the C2 district.

The petitioner seeks the allowance of the existing gas station, and the ability to maintain, expand and
improve as allowed for a permitted use. The current gas station developed on the property under existing
zoning which permitted the development without requiring a rezoning,

Along with the rezoning request, the petitioner has submitted a voluntary Written Commitment governing
uses on the property. If approved, all but four C3 /General Commereial uses will be prohibited, Those
new C3 uses proposed to be permitted are:

(1} Automobile car wash

(2) Gas station

(3} Propane/bottled gas sales and service as an accessory (o a gas station or convenience store
{4) Truck fucling station

The Comprehensive Plan encourages development that will not adversely affect the current conditions of an
area or the character of the current structures in the arca, The gas station and convenience store are located
along a fully developed commercial corridor and the existing gas station was developed in acecordance with the
Ordinance effective in 2015 and was a permitted use, This proposal does not include any request to change or
increase the intensity of the existing use. StafT is nol opposed to bringing the existing use into compliance
with the ordinance, with a Written Cominitment.

The comprehensive plan supports this development through the following objectives:

LU1. Encourage carefully planned growth by wtilizing the conceptual development map as part of the
community’s land use decision-making process;

L.U3, Use land resources efficiently by encouraging new development, revitalization and redevelopment in
areas already served by infrastructure;

LUSB. Use land resources efficiently by encouraging compact development alternatives in infill areas where
utilities and other infrastructure currently exist,

PUBLIC HEARING SUMMARY:
Presenter: Josh Neal, Barrett McNagny, represented the applicant and presented the proposal to the Plan
Commission, as outlined above.

Public Comments:
none




FORT WAYNE PLAN COMMISSION « FINDINGS OF FACT

.].'{i:mning Petition REZ-2019-0054

APPLICANT: Virk Brothers, LLC

REQUEST: To rezone property from C2/Limited Commercial to C3/General Commercial
to bring the existing gas station use in conformance with the Zoning
Ordinance.

LOCATION: The address of the subject property is 5338 Lima Road (Section 15 of
Washington Township),

LAND ARLA: Approximately .8 acres

PRESENT ZONING: C2/Limited Commercial

PROPOSED ZONING: C3/General Commercial

The Plan Commission recommends that Rezoning Petition REZ-2019-0054, with a Written
Commitment, be returned to Council with a “Do Pass” recommendation after considering the following:

1. Approval of the rezoning request will be in substantial compliance with City of Fort Wayne
Comprehensive Plan, and should not establish an undesirable precedent in the area. The existing gas
station was developed in 2015 as a permitted use under the Zoning Ordinance. No changes are
propased 1o the development. The purpose of the rezoning is to allow an existing use to comply with
the zoning ordinance.

2. Approval of the request will not have an adverse impact on the current conditions in the area, or the
character of current structures and uses in the area, The existing development received Plan
Commission and legislative review and approval. A proposed Written Commitment prohibiting all
but existing C3 uses will protect surrounding property owners from new intensive or incompatible
uses,

3. Approval is consistent with the preservation of property values in the area. This proposal does not
increase the intensity of the existing use, and allows for the property to be maintained, expanded
and/or improved, allowing for investment when desired or necessary.

4, Approval is consistent with responsible development and growth principles based on existing uses and
infrastructure in the area.

These findings approved by the Fort Wayne Plan Commission on August 19, 2019,

Kimberly R. Bowman, ATCP
Executive Director
Secretary to the Commission




Department of Planning Services
Rezoning Petition Application

Applicant

Applicant _Virk Brothers, LLC

Address 13015 Garnelt Hill

Telephons E-mail

Contact

Ferson

Contact Person_J08hua €. Neal, Attorney

Address _215 East Berry Sireet _
ciy_Fort Wayne S N Zip 46802
Telephone (260) 423-9551 .y jcn@barretilaw.com

Al staff carrespondence will be sent ondy o the devignnied comtect persan,

Request

O Allen Couniy Planning Jurisdiction 8 City of Fort Wayne Planning Jurisdiction
Address of the property 9998 Lima Road

Present Zoning C2 Prapased Foning CE_ Acreage to be rezoned, Q:TE_EEIES

Proposed density ) units per agre

Township name, Wﬂﬁh'ﬂ_g‘“” . Township section # 15

Purpose of rezoning {attach additional page if necessary) Ta bring the subject "_':53|
eslate into compliance with the City of Fort Wayne Zoning Ordinance.

Sewer provider_Cily of Fort Wayne _ Water provider_Clty of Fort Wayne

Filing
Requirements

Applicetions will nar be aceepted niless the following fling requiventonts are swbitied with this applicatian,
Plese refer fo checklist for npplicable filing fees and plangurees rubmintal reguivements.

m Applicable filing fee

W Applicable number of surveys showing eres to be rezoned (plans nsst e folded)
@ Legal Description of parcel to be rezonesd

W Rezoning Questionnaire (ariginal and 10 copies) County Tiezunings Ouly

WWe understand aod agres, upon exscution amd subarission af this application, that | amswe are e owe(s) of inore than 50 percent of the
properly described in this applicsiion; thee Thwe agree to ghids by all provisions of the Allen Counly Zeoing omd Subdivision Canteol
Ohrelivamics as well ax all procedures and policies of the Allen County Flan Comimission ns thoge provisions, procedures and pedieios ralsted
o tle haedling snd disposizan of this application; that the shove information is tue amd escuzic f lhe best of myfsr knowledge: and that
Thwe apree to pay Allen County the cost ol salifping the requeired interesied persens af the rabe of S0.85 per nedies and & public natice fee of
FEHLIG per Indiane codle,

See attached Exhibit A

(printed name of gpplicant) a ’ {&igmature ol applicant) {daze)
See attached Exhibit A

{prinked name of propesiy awner) (sipnature of propeity ownee) {dalz)

{prinr:'srl rame nf properiy ownsr) ’ (zignelure of property owier) [thala)

:[|;l:iﬂrtli namie 0 PrepErty owrer) [gigﬁa-hﬁm"r;ﬁﬁ} u:vnaj ) {elaicy
" Hzaring Dste Fefifizn Na.

Blows M | CEL-Zoa-

Depanioend of Plnning Scrvices + 200 Bast Berry Stroct + Suwile 150 v Ford Wayne, Indisna « 46502
Phone (260) 4457607 + Fox (2600 449-T682 »  wwoeallenenunty naidps

oy




Exhibit A
Rezoning Petition Application
Signature Page

“APPLICANT"

mkW
JH?/A
=

Name: j )q
( 2 0048 f:”-vi

“PROPERTY OWNER"

Virk BW/ %
Name? /%\/af&w g §; ﬂq‘}]
[ts: S@C r’ﬁ'}‘ﬁ]&j

2135213
Vitk Brothers Signaturc Page
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WRITTEN COMMITMENT

THIS WRITTEN COMMITMENT (“Commitment™) s made as of this day of
June, 20149, by Virk Brathers, LLC (herein the, "Declarant™), under the following circumstances:

WITNESSETIL

WHEREAS, Declarant is the fee simple owner of record in fee simple of certain real
cstate located in Fort Wayne, Allen County, Indiana. the legal desceription of which is attached
hereto as Lxhibit “A™ (herein, the *Real Listate™); and

WHEREAS, Declarant has submitted a Zoning Map Amendment Application with the
City of Fort Wayne Plan Commission (“Plan Commission™), bearing number REZ-2019-
(the “Zoning Application™) with respect to the Real Estate: and

WHEREAS, pursuant to the Zoning Application, Declarant has requested the Real Estate
be rezoned to C-3 pursuant to the City of Fort Wayne Zoning Ordinance (the “Ordinance™): and

WHEREAS, Declarant, in conjunction with the Zoning Application. has submitted this
written commitment o the Plan Commission, voluntarily, pursuant to section 157.5303 of the
Ordinance and Indiana Code 36-7-4-1015, for the purpose of limiting certain ofT site impacts and
certain uses arising from development upon the Real Estate.

NOW, THEREFORE., in consideration of the above and foregoing recitals, Declarant
hereby impresses upon the Real Lstate certain restrictions and covenants which shall run with the
Real Estate and be binding upon Declarant and all future owners of the Real Estate, and all
lessees ol all or a portion of the Real Lstate.

[ Use Limitations. All uses that are permitted as a matter ol night in the C-3
(General Commercial) zoning district pursuant o Section 137.216 of the Ordinance that are not
also permitted as a matter of right in the C-2 (Limited Commercial) zoning district pursuant 1o
Section 157.213 of the Ordinance shall be prohibited, except for the following:

4. Automobile car wash:
Cias station;
Propane / bottled gas sales and service as an accessory use to a gas station or
convenience store; and

d. Truck Tueling station.

Notwithstanding anything contained herein to the contrary, and for purposes of the avoidance of
doubt, all uses that are permitted as a matter of right in the C-2 {Limited Commercial) zoning
district pursuant to Section 137.213 of the Ordinance shall continue to be permitted uses on the
lieal Estate.



2, Permits. No permits shall be issued under the Ordinance by the Zoning
Administrator until this Commitment is recorded with the Allen County Recorder. The
Declarant shall deliver w the Zoning Administrator and the Plan Commission an executed and
recorded copy of this Commitment.

3. Successors and Assigns. This Commitment and the restrictions set torth above
shall inure to the benefit of all persons who own property comprising the Real Estate, their
successors and assigns, and shall also inure w the benefit of the Zoning Administrator of the City
of Fort Wayne and the Plan Commission. This Commitment and the restrictions and limitations
set forth herein shall run with the Real Estate, and any conveyance thereof, shall be binding upon
Declarant and i1y successors and assigns as owners of the Real Estate.

4. Enforcement Rights. The City of Fort Wayne Zoning Administrator (the “Zoning
Administrator”) and the Plan Commission each shall have the option (but not the obligation) to
enforce this Commitment, at law or in equity, in the event of a breach of an obligation in this
Commitment; and in the event such an enforcement action is commenced, the Zoning
Administrator or the Plan Commission (as applicable) shall have the remedics allowed by the
Ordinance (or the ordinance governing the Real Estate at the time of the enforcement action) and
1.C, §36-7-4-1015, which remedies shall be cumulative and not cxclusive. A violation ol this
Commitment shall be deemed a violation of the Ordinance. or the ordinance governing the Real
Lstate at the time of the violation; provided, however, that nothing in this Commitment shall be
construed  as giving any person the right to compel enforcement of it by the Zoning
Administrator or the Plan Commission, or any successor agency having zoning jurisdiction over
the Real Estate.

K. Amendment or Termination. Modification or amendment of this Commitment
mav onlv be made in accordance with 1O, § 36-7-4-1013, as such statute may be amended from
time to time.

9 Remedies. In addition to any remedies that may be available at law, temporary.
preliminary and permanent injunctive relief may be granted to enforce any provision of this
Commitment, without the necessity of proof of actual damage. in the event of an actual breach or
violation, or threatened breach or violation, of any restriction or covenant under this
Commitment. Such remedies shall be cumulative and nonexclusive, and shall be afforded to any
owner ol property which comprises all or a portion of the Real Estate, the Zoning Administrator
of the City of Fort Wayne and the Plan Commission.

10, Reverability. FEach covenant or restriction contained in any paragraph ol this
Commitment shall be severable and separate. and if any court shall rule that any particular
restriction or covenant is unenlorceable, such ruling shall not affect the enforceability of any
other restriction or covenant under this Commitment, and such other restriction or covenant shall
be enloreed.

11. Governing Law.  This Commitment, including the restrictions and covenants
hereunder, shall be governed by the laws of the State of Indiana.




12. Eflective Date. This Commitment shall be efTective upon its recording in
the Office of the Recorder of Allen County, Indiana.

13. statutory Authority.  This Commitment is made pursuant to LC. §36-7-4-
1O15(a)(2).

[THE REMAINDER OF THIS PAGE [S INTENTIONALLY LEFT BLANK]



“DECLARANT

Wirk Brothers, LLLC

By: )
Printed Name:
Is:

STATLE OF INIDNANA j

) 88
COUNTY OF ALLEN

Betore me, the undersigned, & Notary Public, in and for said County and State, this
day of . 2019, personally appeared _ . the Sy,
of Virk Brothers, LLC, an Indiana limited liability company, and acknowledged the execution of
the foregoing.

[n witness whereol, T have hereunto subscribed my name and affixed my official seal.

. Motary Public

My Commission Expires:

My County of Residence: Allen

THIS TNSTRUMENT prepared by Joshua C. Neal, Esq., Barrett McNagny LLP, 213 East Berry Steeet. Fort Wayne, Indiang
4/R02.

| affirm, under the penalties of perjury, that [ have taken reasonable care to redaet vach Social Security number in this documens,
unless reguired by law, JToshoa O Meal

When recorded, return to: Joshua O, Neal, Barrett MeNagny LLP, 215 East Berry Street, Fort Wayne, Indiana 46802,
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Title of Ordinance:;

Case Number:
Bill Number:
Council Thstrict:

Introduction Date:

Plan Commuission
Public Hearing Date:

Next Council Action;

City of Fort Wayne Common Council

DIGEST SHEET

Department of Planning Services

Zoning Map Amendment
REZ-2019-0054
7-19-07-10

3-Tim Didier

July 23, 2019

August [2, 2019 (not heard by Council)

Ordinance will return to Council after recommendation by the
Plan Commussion

Synopsis of Ordinance:

Location:

Reason for Request:

Applicant:

Property Owner:

To rezone approximately 0.76 acres from C2/Limited Commercial to
C3/General Commercial with a Written Commitment Lo restricl cerlain
USCE,

5938 Lima Road

To bring the cxisting Use as a gas station and convenience store into
compliance with the zoning ordinance.

Virk Brothers, LLC

WVirk Brothers, L1.C

Related Petitions:

Ellect of Passage:

Eflect of Non-Passage:

none

Property will be rezoned to the C3-General Commercial zoning district,
along with a Written Commitment to prohibit other C3 uses. The
rezoning will allow the existing use to conform to the ordinance,

The property will remain zoned C2-Limited Commercial, which does not
permit new gas stations, The existing mvestment 15 non-conforming,
which affects how the property can be developed or expanded in the
future.



BILL NO, Z-19-07-10

REPORT OF COMMITTEE ON REGULATIONS
September 10, 2019

Tom Freistroffer Chair

Michael Barranda Co-Chair

All Council Members

An Ordinance amending the City of Fort Wayne Zoning Map No. K-38 (5ec. 15 of
Washington Township)

To rezone approximately .76 acres from C2/Limited Commercial to C3/General
Commercial with a Written Commitment to restrict certain uses af 5938 Lima
Road

COMMITTEE ON REGULATIONS HAVE HAD SAID Ordinance under
consideration and beg leave to report back to the Common Council that
said Ordinance

DO NOT PASS ABSTAIN NO REC

LANA R. KEESLING
CITY CLERK _

s

/ 't}:. 2 ‘

7 778a) WE/
e I r




Public Hearing Date: August 12, 2019

Read the first time in full and on motion by Councilman Freistroffer.

Read the second time by title and referred to the Requlations Committee.

Read the third time in full and on motion by Councilman Freistroffer, placed on passage by
the following vote:

TOTAL VOTES AYES NAYS  ABSTAINED  ABSENT
ARP X O - -~
BARRANDA ) O . O
CRAWFORD X O 0 O
DIDIER X O 0 0
ENSLEY ) O 0 0
FREISTROFFER < O 0 0
HINES 0 < - -
JEHL < O - -~
PADDOCK = O 0 0
i T .
DATED: September 10, 2019 ':k__..-f%ﬁfﬂ- 7y -‘/Zfé’;@&w;;\

LANA R. KEESLiNG,.-‘Cp?Y ELERK
.

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, as

Ordinance No. Z-19-07-10 onthe 10th dayof September , 2019
.fff-_--m“‘- T
( w4 Fom—e _---"'-I ¢
N _,/;?fpa_ ?w-jz{amfc:ﬁw M ’V @W
LANA R. KEESLING / P, VQESIDING OFFICER
CITY CLERK \

Presented by me to the Mayor of the City of Fort Wayne, Indiana, on the 11th
of September 2019, at the hour of “ LTy o’clock A.M. E.5.T.

N
| .. "{;-.\I_,—/ __.-f:' r
i j LA J'?{F_{.{P&I?L";?\
LANA R. KEESLIN@?}IU CLERK

Y
Approved and signed by me this /2 — day of 2 TE A Bl

2019, at the hourof__ 7. =27 o'clock____ .1 .ES.T.
FOMT WAYRE 1MW A |
RECEIVED | /4747_&
SEP 13 2019 THOMAS C. HENRY, MAYOR

LANA R, KEESLING
20Ty CLERK




