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BILL NO. S-24-03-14
SPECIAL ORDINANCE NO. S- %924
AN ORDINANCE approving WATER POLLUTION
TREATMENT CONTRACT between the City of New
Haven, Indiana and the City of Fort Wayne, Indiana, by
and through its Board of Public Works.
NOW, THEREFORE, BE IT ORDAINED BY THE COMMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:
SECTION 1. That the WATER POLLUTION TREATMENT
CONTRACT (attached hereto and marked Exhibit A) by and between the City of
New Haven and the City of Fort Wayne, Indiana, by and through its Board of Public
Works, is hereby ratified, and affirmed and approved in all respects.
A copy of said Contract is on file with the Office of the City Clerk and made
available for public inspection, according to law.
SECTION 2. That this Ordinance shall be in full force and effect

from and after its passage and any and all necessary approval by the Mayor.

e

Golincil Member

APPROVED AS TO FORM AND LEGALITY

ViLalof Jo

Malak Heiny, City Attorney /)
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WATER POLLUTION TREATMENT CONTRACT
BETWEEN
THE CITY OF FORT WAYNE, INDIANA
' AND
THE CITY OF NEW HAVEN, INDIANA

THIS WATER POLLUTION TRE CUNT CONTRACT (hereinafter referred to as
 “Contract”) entered into thlS = day of”? , 2024, by and between the CITY OF

. FORT WAYNE, INDIANA, a mumc1pa1 corporation of the State of-,Iﬁ_di‘aué :(hereinaﬁer referred to as
“Fort Wayne”), and the CITY OF NEW HAVEN, lNDIANA‘, a municipal corporation of the State of

Indiana (hereihaﬂer réferred to as “New Haven”), for the New Haven Service Area, as defined herein.

Fort Wayne and New Haven are sometimes collectlvely referred to herein as the “parties” and

individually as a “party.”

WITNESSETH THAT:

WHEREAS, Fort Wayne owns and operates a Water Pollution Control Plant to treat Sewage;
and ) ‘ o |
- WHEREAS; New. Haven does not own or operate a Water Pollution Control Plant to treat the
Sewage gellerated from the New Haven Service Area (as hereinafter defined); and

WHEREAS, Fort Wayne has capacity available in its Water Pollution Control Plant to treat New
Haven’s Sewage pursuant to the terms and conditions of this Contract; and |

WHEREAS, pursuant to [.C. § 36-9-23-16, the parties desire to enter into this Contract under
which New Haven will convey its Sewage to Fort Wayne’s Water Pollution Control Utility and Fort
Wayne wii] accept and treat New Haven’s Sewage pursuant to the terms and conditioﬁs hereof;

NOW THEREFORE, in consideration of the above and foregoing, and other good and valuable
consideration, the receipt and suff iciency of whlch is hereby acknowledged, the parties hereto agree as

follows:

L DEFINITIONS. The following definitions shall apply unless otherwise specifically stated:
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A.

“Connection Point. A structure which provides for the conveyance of New Haven’s

Sewage to Fort Wayne for further transportation and treatment by Fort Wayne, The
facilities compn'sing each Connection Point are generally described as a Néw Haven-
owned séwer force main or gravity pipe discharging tlnougH a New Haven-owned
structure, manho]e junction box, etc.,, into a Fort Wayne-owned sewer structure,
manhole, junction box pump station, etc.

Fort Wayne Ordmances Ordinances adopted by the Common Council of the City of
Fort Wayne, as codified in thg Fort Wayne Municipal Code, as such may be modified or

amended from time to time.

: Futule Connectlon Points, A Future Connection Pomt is a Connectlon Point that hds

not been constructed as of the Effective Date (as defined herein). The term includes the

-new proposed Connéction Point “C? along East Paulding Road near its intersection with

the Schmidt Draiig and any other Connection Point that may be constructed after the

‘Effective Date in accordance with the fenns of this Contract,

Peak Flow Limit. The Péz_lk Flow Limit for the Connection Points and Future
Connection Points as defined in Exhibit 3 hereto. This includes Phase I, Phase II and

~ Phase III Péak Flow Limits,

Volume Limif, The Volume Limit for the Connection Points and Future Connection
Points as defined in Exhibif 3 hereto. This includes Phase I, Phase I and Phase 111
Volume Limits.

Monitoring. The observation of Sewagé charactetistics without taking a portion of thé
Sewage for ]ab{)ratbry testing, Examplées of characteristics determined by Monitoring
include, but are not limited to, pH, conductivity, temperature and flow rates.

Pealk Flow Charge, The charge for New Haven excjee_ding-the applicable Peak Limit, as
calculated in accordance with Exhibit 3 hereto. |

Prohibited Discharge. Waste 61* a pollutant which is prohibited to be discharged into
the Water Pollution Control Utility under the Fort Wayne Ordinances, Rules and
Regulations of the Water Pollution Control Utility, state or federal laws, or rules of any

regulatory agency having jurisdiction over such disphérge.
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K

Sampling, The taking of an actual portion of the Sewage for laboratory testing and
analysis, Bxamples of characteristics determined by Sampling include, but are not limited
to, BOD, e-coli and total suspended solids, '

Service Area. The area in which a munieipality may provide Sewage treatment services
pursuant to I.C. § 36-9-23-36, _ .
Sewage, The water-carried wastes from residences, businesses, buildings, institutions
and industrial establishments, singlarly or in any c;ombiﬁatiou. - '

Sewage System. The network of sewers and appurtenan'cés‘ used for the collecting,
transpoﬂing, or pumping of Sewage to a Connection Point or to the Water Pollution
Control Plant. .

User. Any domestic or 'non-dornes‘tic dis'charger of Sewage to the Water Pollution
Con_trol Utility. ‘
Volumetric Exceedﬁnce Fee. The charge for New Haven exceeding the applicable
Volume Limit, as calculated in accordance with Exhibit 3 hereto.

Water Pollution Control Plant. Fort Wayne’s arfangement of devices, structures and
equipment used for treating and disposing of .Sewage and sludge,

Water Pollution Control Utility, All of Fort Wayne’s combined facilities and systems,
collectively, for collecting, transporting, pumping, treating or disposing of SeWage an_'d '

sludge, including the Water Pollution Contro] Plant and Sewage System,

IL EFFECTIVE DATE.

A

This Céntract shall become effective upon ﬁﬁal approval by the Fort Wayne Com.mon

Council and by the New Haven Common Council, whichever shall last occur (the

“Effective Date”), subject to the approval by other local, state and federal agencies having

jurisdiction over this Contract which is required.

All previous agreements for the provisions of sanitary sewer service between Fort Wayne

and New Haven, including, but not Iimifed to, the following agreements, shall be void as

of the Effective Date and shall be replaced by.this Contract:

I, Water Pollution Control Treatment Agreement — July 21, 1977 (Original
Agreement) ' .

2. Supplemental Agreements — April 11, 1978; December 27, 1979
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3, Amendments - October 13, 1982; July 2, 1985; December 5, 1989; October 21,
2003

IIl. NEW HAVEN SERVICE AREA. -

A,

Description of New Haven Service Area. The New Haven Sewer Service Area is the

_geographic area in which New Haven may be the exclusive providér of Sewage service

pui‘suani to and in acéordance with this Contract. The New Haven Service Area is
depicted in Exhibit 1 attached hereto and made a part hereof,
Exclusions from New Havé;n Service Area, Excluded from the New Haven Service

Area are any properties within the New Haveni Service Area already receiving sewer

- services directly from Fort Wayne on the Effective Ijate,
Fort Wayne Facilities. Notwithstanding Section II1.B hereof, Fort Wayne may locate

sewer pipes and appurtenances in the New Haven Service Area as long as no new

‘ propérti.‘es Within the New Haven Service Area are directly served by Fort Wayne.

New - Haven Limited to Serving in New Haven Service Area, New Haven

apkné)wledg@s.that Fort Wayne has entered into an Interlocal Agreement with the Allen

. County Regional Water and Sewer District pursuant to which Fort Wayne’ has acquired

the 11'ght to provide s,eWelAjse'rvice within-all areas of Allen County that are not currently
éervéd,by another provider. Accordingly, New Haven ‘agrees that it will not expand its
Séwage: Systein_ outside the New Haven Service Area for the purpose of directly serving
customers without the prior written approval of Fort Wayné. Fort Wayne’s approval shall

not be unreasonably withheld. Fort Wayne and. New Haven will collaboratively

- determine whether and How to best to furnish service to property owners located outside

of the New Haven Service Area, who request the same; such determination shall consider
the cost and economic feasibility to all parties under the then current circumstances.
Approval for New Haven to provide sewer service outside the New Haven Setvice Area
will be documented and récorded in an Interlocal Agreement,

Service Area Adjustments near Fort Wayne City Limits, The Parties agree to
cboperatt; in good faith and work together over the first three (3) yeafs of the Contract to
resolve ciirrent service boundaries in the areas generally along the boundary between the

Fort Wayne city limits and the New _Hav'en city limits in an effort to reduce the number

5
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of customers receiving Sewage service from one provider and potable water service from
another, Final deterniinations and changes to the New Haven Service Area that result
from such efforts will require separate contractual agreements, amendments to this
Contract and appropriate approvals from the Fort Wayne Common Council and the New
Haven Common Council, as well as tlie" Indiana Department of Environmental
Management (“IDEM”) and/or the Indiana Utility Regulatory Commission (IURC”) as
applicable.

IV. CONNECTION OF SEWER I‘ACILITIES.

A.

Connectlon Point Locatlons The location of the current Connection Points “A” and

“B” and the ploposed Future Connection Point “C” are generally shown on Exhxblt 2

- attached hereto and made a part hereof.

Proposed Future Connection Point “C”, Fort Way:ne sh‘éll‘ fund, construct, and operate
a new Connection Poixlt “C” for New Havep’s use a1o'ng East Paulding Road near its
intersection with the Schmidf Drain, This Connection Point shall consist of a lift station,
force main-and gravity sewer j;hat meets the following reqlu;rements:
Ls Lift station at a depth of no more than twenty (20) feet. ‘
2 Lift station with an ultimate build out capacity for recetving peak flows from New
Haven of 1,000 gallons per minute (gpm) with an initial phase of capacity of no
less thain 500 gpm. |
% Force main with a minimum diépﬁlcter of 10” extending west from the lift station
to Fort Wayne’s Sewage System.
4, 12” gravity sewer extending east from the Connection Point lift station to a point
With-in fifty (50) feet of the intersection of Bast Paulding Road and Green Road.
5. Lift Station and 12” gravity sewer to be constructed and available for ﬁse by New
Haveu within three (3) years of the Effective Date of this Contract,
Maintenance and Operation Costs. Each party shall Ee responsible for the maintenance
and operation of its own Sewage System and its portion of the Connection Points, Fort
Wayne may inspect New Haven’s portion of the Connection Points at any time. If such
inspection reveals the Connection Points are not being properly maintained, repaired or

opérated, Fort Wayne shall notify New Haven of such maintenance, repair or operational
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issues in writing in accordance with Section XV, Within thirty (30) days following

receipt of such notice, New Haven shall provide Fort Wayne with a written plan to correct

. -the issues identified in Fort Wayne’s notice, In the event New Haven fails to (a) timely

provide such written plan or (b) irhplement the actions described in the ‘written plan to

“Fort Wayne’s reasonable satisfaction within thiity (30) days following the delivery of the

- written plan, Fort Wayne may complete the required maintenance, repair or operational

adjustments and New Haven shall, within thirty (30) days, following receipt of inveice
from Fort Wayne, reimburse Fort Wayne for all direct costs incurred by Fort Wayne in
performing such work on New Haven’s behalf,

Modification of Connection Points. Should it become necessary or desirable to change
or modify the Connection APloints or to connect at different or additional Connection
Points, the partiés shall agree upon the terms of such change, modification or connection

and shall amend this Contract in accordance Wit_h Section XV hérgo'f to memorialize such

. amendment,

- Fort Wayne use of New, Haven Sewage System. As a tesult of an asset acquisition

ag'reeméi;t between Fort Wayne and the Allen County Regional Water and Sewer District
and an Interlocal Coopera,tibn_Agreemenfancillaty thereto, Fort Wayng is authorized to
provide water and sanitary sewer service within the former ACRWSD territory, as the
same was defined pursuant to various orders promulgated by IDEM. If Fort Wayne
receives a petition for Sewage service in the forméi ACRWSD territory, and it appears
prudent to serve those petitioners/customers and convey Sewag_eﬂu‘ough the New Haven
Sewage Systém to facilitate such service, Fort Wayne will contact New Haven to discuss,
and if agreeable to both parties, Fort Wayne and New Haven will execute a separate

Iﬁter]ocal Agreement governing the use of the New Haven Sewage System for such

purposes,

V. CONVEYANCE AND TREATMENT OF SEWAGE.

A,

Responsibility fox Cpni'eyance. ‘New Haven shall be solely responsible for delivery of
the Sewage to the Connection Points in a form compliant with Section IX and in
accotdance with the laws, regulations, requitements and standards of Indiana Department

of Environmental Management, the Indiana State Board of Health and the United States
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Environmental Protection Agency currently in effect and as may be amended from time
to time. Thereafter, Fort Wayne shall be responsible for conveyance of the Sewage
through its Sewage System to the Water Pollution Control Plant for trcafment.

B, Respoﬂsibility for Treatment. Fort Wayne shall be solely responsible for the proper
treatment of the Sewage receivé,d from New Haven at the Connection Points in
accordance with the laws, regulations, requirements and standards of Indiana Department
of Environmental Management, the Indiana State Board of Health and the United States
Environmental Protéction Agency currently in effect and as may be amended from time
to time, '

C. Ei;c,lusivity of Treatment. Except as provided below, Fort Wayne shall be the exclusive

.provider of Sewagé tregtment for New Haven in the New Hayen Service Area during the

Term of this Contract. For atiy new sewer connections within the New Haven Service

Aréa eést of Ryan Road, New Haven reserves the option, if New Haven dete;rinines such

option is more econoinical for New Haven in its cénstruc'tion and providing of sewer

capacity and service for new customers, to connect and send up to a maximum o0f'250,000
gallons per day of Sewage from such connections to the City of WoodBum’s utilities to
facilitate septic elimination and economic development initiatives‘. ' Nothing in this
- Section shall permit New.Haven to assign and/or transfer any comlections,the}t are served
with sewage treatment by Fort Wéyne, whether before or after the Effective Date, to the

City of Woodbuin or any other utility provider, Fﬁrther, New Haven’s right under this

Section shall be subj eét to a right of first refusal by Foit Wayne which shall be exercisable

as follows:

1. If New Haven becomes aware of new proposed sewer connections within the area

+ described above and New Haven determines it desires to exercise the option to
send Sewage from suéh connections to the City of Woodburn, New Haven shall
provide written notice of such determination to Fort Wayne.

2. Within thirty (30) days aftef providing notice of its determination to Fort Wayne,
New Haven shall provide to Fort Wayne ‘capital cost. information, rates and
contract terms provided by the City of Woodburn, and any necessary approvals
by IDEM, aiong with any other information related to its determination that New

Haven wishes to provide. -
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3. Upon receipt of the information described above, Fort Wayne shall have sixty (60)
. days to determine whether it desires to exercise its right of first refusal,

4. " IFort Wayne elects to exercise the right of first refusal, Fort Wayne shall notify
New Haven in writing confirming that it will provide sewer service to the new
connections on the same terms and at the same cost as offered by the -City of
Wo_od‘burn. ' ‘

5. If Fort Wayne does not respond within sixty (60) days or responds and advises
that it do_e's' not intend to exercise the right of first refusal, New Haven may
proceed with the City of Woodburn on the same terms outlined in the information

: providéﬁ to Fort Wayne pursuant to Subsection C.2 aliove. In such a case, the
area of the new connections will be removed from the scope of this Contract, and
New Haven will be "responsiblg for procuring any néceséély regulatory approvals

to setve this area by other means.

VI. CAPACITY.

A,

No Modification ox Al_térations. To assure that adequate sewer capacity is available in

.'the_: Water Pollutior Control Utility, New Ha\/eﬂ agrees that no changes, modiﬁc‘ationé ot

alterations will'be made that may increase the rate of Sewage flow at the Connection

Point(s) without the prior written approval of Fort Wayne, which apf)roval shall not be
unreasonably withheld or delayed, - |

Volume Limit. Exhibit 3 attached hereto aﬁd made a part heréof lists Volumc Limits
for New Haven at the Connection Points, The Phase Volume Limit shall be in effect
unﬁIANéw Havéh notifies Fort Wayne in accordance with Section XV that New Haven
elects to be classified at the Phase II or Phase IIT Volume Limit for rate calculations and
subsequent billing. Failure to. provide such notice shall result in Fort Wayne applying the
Phase Volume Limit for classification of rate calculations, Volume Exceedance Fee

calculations and subsequent billing. If, during any biil,ing period, New Haven delivers to

. a Connection Point an .ampunt of Sewage in excess of the limits described in attached

Exhibit 3, Fort Wayne shall apply a Volumetric Exceedance Fee, as described in attached

Exhibit 3 to the total amount of flow measured at the Connection Points.

Peak Flow Limit. 'Exhib.it 3 lists the Peak Flow Limits for New Haven at the Connection

.Points. The Phase 1 Peak Flow Limit shall be in effect until New Haven notifies Fort

9
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Wayne in accordance with Section XV that New Haven elects to be classified at the Phase

11 or Phase III Peak Flow Limit for rate calculations and subsequent billing. Failure to

~ piovide such notice shall result in Fort Wayne applying the Phase I Peak Flow Limit for

classification of rate calculations, Peak Flow Charge calculations and Isu,bsequent billing,
As parf of the monthly billing, Fort Wayne shall analyze Sewage flow for peak condition

characteristics. If, duting any billing period, New Haven delivers to a Connection Point

. a peak flow in excess of peak flow limits specified in attached Exhibit 3, a Peak Flow

Charge shall be applied to New Haven’s rate in accordance with attached Exhibit 3. In

- the event a second Peak Flow Charge is assessed again within a twelve (12) consecutive

month period following a prior Peak Flow Charge and the Phase I Peak Flow Limit is in
effect, Fort Wayne will notify New Haven in accordance with Section XV and will apply
the higher of the Phase II or Phase III Peak Flow Limit for rate calculations and
subsequent billing. If the Phase II or Ph:ase 1T Peak Flow Limit is already being uSc:d or

the Connection Point only has one peak limit and New Haven is assessed a second Peak

Flow Charge within twelve (12) consecutive months of a prior Peak Flow Charge, Fort

Wayne shall notify New Hayen, and New Haven shall submit a plan to Fort Wayne
within sixty (60) days following receipt of such notice describing improvements or

operational changes to be implemented wlnch assures that flow will 1ema1n within the

- peak limits described in attached Exhibit 3. In the event Neiw Haven (a) fails to submit

a plan within such sixty (60) day per1od or (b) fails to comply with the terms of an
approved plan, New Haven shall be in default under Section XIII of his Contract.

VIIL CAPACITY ALLOCATION APPROVALS AND CONNECTIONS.

A.

Permlt Appllcatlons For new COIl]lGthOﬂS W1t1n11 the New Haven Service Area, New
Haven shall complete an Application for Sanitary Sewer Construction Permit
(“Appiication”) réquired by Indiana Administrative Code (IAC) per 327 IAC 3,

Forwérd Copy of A_ppl.ication Materials. New Haven shall providé Fort Wayne a
completed App_lication‘ executed by an authorized l‘epresentativé of New Haven, a
completed Capacity Certification/Allocation Réquest signed by New Hdvcn, a completed
Sanitary Sewef -Desig.n Summaxy, a completed Certification lof Registered Professional

Ehgineer, one (1) set of approved sanitary sewer plans and all other réquired information

10



FINAL - 02/12/2024

necessary for Fort Wayne to process the Application and Capacity Allocation Approval
Request. ' '

Timely Review of Application, Foit Wayne shall review all properly completed
Applications and Capacity Allocation Requests in a ﬁmely matner and shall not
arbitrarily or ﬁm‘ea5011ai)]y delay or deny such Applications and Requests. It will not be
unreasonable or arbitrary for Fost Wayue to deny an Application or Request if, based on
Fort Wayne’s review and calculations, Fort Wayne determines the additional capacity
specified in the Aﬁplicatiqn is likely to cause New Haven to exceed its Volume Limit or
Peak Fiow Lilnit at the apﬁlicabie Connection Point as per Exhibit 3, so long a$ Fort
Wayne provides its calculations to New Havén for review. at least thirty. (30) days priot
to denying its appﬁcation’. Such a dénial will not preclude New Haven from 1'eapplying
with additional information. |

Report of New Connections. New Haven, as a wholesale customer, shall provide to
Fort Wayne ateport of all new bonnections made to the New Haven Sewage System. The

sanitary sewer conhection report shall be provided éumue_ﬂl_y during each year of this

- Contract for the period J anuary 1 through December 31, which shall be submitted to Fort

Wayne no later than February 28. Information to bé included on said repott shall include
the property address, date of connection, number of equivalent residential units and such

additional information as may be reasonably requested by Fort Wayne.

VIII. METERING.

A.

Monthly Bill. Fort Wayne will calculate New Haven’s monthly sewer bill based on

~ monthly meter readings for the New Haven Servi ce Area fadﬂity meters at the Connection

Points. _

Metering Equipment. Fort Wayne shall install, operate and maintain proper and
adequate sewer metering equipment for the purpose of measuring the volume and
instantaneous peak flow rate of Sewage delivered to each of the Connection Points for
treatment, at Fort Wayne’s cost. The sewer metering equipmelit will indlude an electronic
data collection and déta storage system which monitorts and transmits to the Fort Wayne’s

telemetry in no less than one (1) minute time increments.

11
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C.

Connection Point/Metering Related Infrastructure. New Haven-shall be responsible
for the cost of real estate acquisition, planning, designing, installing, daily operation,

maintenance, updating and replacement, as necessary, of all vaults, pipihg,

appurtenances,” electrical equipment and systems necessary to support Fort Wayne’s

sewer metering and telemetry devices per Fort Wayne standards, Modifications to
existing, or construction of new Connection Point meteting related inﬁ'asuﬁcture must be
approved in advance by Fort Wayne. '

Access to New Haven. Flow D,éta. Fort Wayne shall prbvide and bear the cost of
providing and maintaining telemetry for transferring volume and peak flow data from the
meter and electronic storage system to the Fort Wayne ltelemetly system and website.
Access to New Haven’s flow data on the website shall also be provided to New Haven,
Meter Bypéss Valves. Any bypass valves shall be niaintaiiled in locked boxes and the
key to each I(ick@d box shall be kept by Fort Wayne. New Haven may request access to
loclcéd boxes; said access shall not be unreasonably denied by Fort Wayne, If emetgency
access to the locked boxes is needed, New Haveh‘sha'll immediately nqtify Fort Wayne
and access shall not Beunreason_ably Apro'hibited by Fort Wayne..

Access to Metering Equipment. Fort Wayne shall have complete and free access to the
metering equipment for inspection, testing, repair, and replacement at all reasonable
times. New Haven shall provide reasonable access to the New Haven-owned structures
and/or facilities where the metering equipmert is loéated.

Meter Teslting and Maintenance, Sewer metering equipment and remote readouts may
be tested, calibrated, maintained and repaired as necessary by Fort Wayne. In addition,
the following testing and calibration may be performed by Fort Wayne and the reasonable
cost éhall be the 1'esp011sibi1ity of New Haven: testing and calibration of the sewer
metetin g equipment while remaining in place at New Haven’s facilities may be conducted

annually.

IX. QUALITY.

A,

Excess Strength. In the event New Haven conveys Sewage which has a strength in

excess of domestic waste, as defined in the applicable Fort. Wayne Ordinances, such
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Sewage will be accepted and treated in accordance with the Foit Wayne Ordinances and

a surcharge will be applied.
B..  Prohibited Discharges.

1

New Haven shall not convey Prohibited Discharges -to Fort Wayne and Fort

Wayne shall be under no obligation whatsoever to accept .aﬁy type of Prohibited

Dischargc from New Haven.

a.

- Upon discovery that a Pi'()_hibited Discharge is being conveyed by New Haven’s
Sewage System to the Water Pollution Control Utility:

New Haven shall immediately cease delivery of the Prohibitéd Discharge

upbn verbal notice from Fort Wayne; and New. Haven shall provide

wtitten confirmation to Fort Wayne that conveyance of such Prohibited

Discharge has ceased within twenty-four (24) hours following receipt of

such verbal notice from Fort Wayne,

If New Haven shall not immediately cease said conveyance, Fort Wayne

may, at its option, without liability and at New Haven’s cost:

8

i,

iii.

Terminate the specific User found to be delivering Prohibited
Discharges to New ﬁaven’s’ Sewage System, if such User is
asce‘rtainéble{

If the specific User is not reasoﬁably ascertainable or able to be
tennin'atéd, Fort Wayne may cease servicing the entire New Haven
Sewage’ Syste'm‘ and cease accepting all Sewage conveyed from
New Haven until the Prohibited Discharge issue is remedied to the
satisfaction of Fort Wayne, IDEM, and/or the United States
Environmental Protection Agency.

‘New Haven shall bear a]l liabilities and costs which Fort Wayne
or New Haven may incur or for which Fort Wayne or New Haven
may be liable in connection with either the continued coﬁveyan,ce
of such Prohibited Discharge by New Haven and/or treatment of
such Prohibited Discharge by Fort Wayne and Fort Wayne’s

exercise of its rights to take action to remedy the situation,

13
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X.

SAMPLING AND MONITORING OF QUALITY.

A. -

New Haven shall install proper and adequate facilities to permit Fort Wayne’s Samplitig
and Monitoring of the Sewage conveyed to the Connection Points. Facilities shall include
without limitation an electronic data system which monitors the Sewage conveyed to Fort
Wayne for treatment and the physical locations where Sewage may be sampled and
monitored, If New Haven’s Sampling and Monitoring facilities include a source of
electrical power, shelter and security, reasonable access to the same shall be provided to
Fort Wayne, .

The Sampling and Monitoring facilities shall be approved by Fort Wayne p_ﬁor- to

installation or modification, If New Haven fails to obtain such approval and Fort Wayne

1‘ea§oﬁab1y determinés that such facilities do not comply with Fort Wayne’s requirements,
Fort Wayne may at New Haven’s expense re-install or modify the Sampling and
Monitoring devices at a location selected by Fort Wayne:

Fort Wayne shall have complete and unrestricted access to the Sampling and Monitoring

facilities at all times, New Haven shall maintain continuous accessibility to such facilities

through appropriate measures, including snow removal. New Haven shall maintain, at a

- minimum, remote read-only access to both current and backup electronic data and shall

not edit, change or delete any data without the prior written approval of Fort Wayne, Fort
Wayne may add, alter or modify its final 1‘é_ad out equipmeﬁt at Fort Wayne’s cost and
may maintain such equipment with a lock, which key will be held by Fort Wayne,

Ne§v Haven shall bear all costs related to the plarining, deéigning, installing, operating
and replacing the Sampling and Monitoring devices, including the acquisition of real
estate as needed. . | _

Fort Wayne méy test, calibrtate, maintain and repair, as necessary, Sampling and
Monitoring devices, the cost of which shall be paid by New Haven in éccordance with
Fort Wayne’s Rate and Use Ordinances. .

Material samples received from the Sampling devices shall be available to Fort Wayne

and New Haven. In the event Fort Wayne provides testing for samples, the cost of such

testing shall be paid by New Haven in accordance with the schedule of flat rate charges

set forth in the applicable Fort Wayne Ordinances, New Haven may request Sampling

14



FINAL - 02/12/2024

and analysis in addition to Fort Wayne’s Samp]ing, the cost of which shall be in

accordance with Section XI.C of the Contract.

XI. INSPECTION AND ENFORCEMENT.

A,

New Havén shall rﬁainta‘in a cutrent Indusfrial Waste Survey list in accordance with the

following:

L

The Industrial Waste Survey list 'shall include the name and address of all
corhmercial and industrial Users in New Havén’s Service Area, the nature of each
User’s business and fhe name and contact information of a responsible contact
person for each User, | . |

An updated list shall be proVid(;d to F01't"Wayne within thirty (30) days of the .
Effective Date of this Contravct.'. ' ' | _

Additional lists shall be provid(_ad to Fort Wayne annually on or before January
15% of eéch year during the Term of this Contract.

New Haveri authorizes Fort Wayne and Fort Wayne agrees to:

1z

Maintein an Industrial Waste Survey list of industrial dischargers to New Haven’s
Sewage System, . . B . |
Apply Fort Waynhe’s pretreatment limits.fo Usérs of New Haven’s Sewage
System. . |

Establish industrial wastewater permits fequired under Fort Wayne’s Industrial
Pretreatment and 'Séﬁ./er Ordinances to dischargers into New Haven’s SeWage
System, _ o

Require and receive all industrial pretreatment reports required by 40 CFR 403
and Fort Wayne’s Sewer Use Ordinénce, which-is set forth in the Fort Wayne
Ordinances. Reports will be maintained by Fort Wayne’s Industrial Pretreatment
Depattment, ‘

Inspect all facilities of industries permitted to discharge into New Haven’s
Sewage System, ' -

Require any petson that discharges or may dischatge industrial waste into New
Haven’s Sewage System via floor drains, sinks; and catch basins, or other similar

means to install and maintain, at such person’s expense; one or more control
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10,

11.

12,

13.

manholes to facilitate observation, measurement, and sampling of such person’s

waste,
Collect and analyze samples of waste Sewage from industries permitted to
discharge into New Haven’s Sewage System.

Conduct all inspections, surveillance and monitoring procedures necessary to

determine, independent of information supplied by permitted dischargers to New

Haven’s Sewage System; such dischargers’ conipl'iance statuses pertaining to
pretreatment limits, reporting requirethents, and such dischargers’ wastewater
perinits, '

Enter the 151'en1isés of any permitted dis,clﬂlal;g‘er or any coimmercial or industrial

User which has a‘d,i's.charge sourcé or pretreatment system, in oxder to inspect the

. same or to view records relevant. to the permitted discharger’s operation,

treatment, monitoring or discharge.

Immediately make all reasonable efforts fo prevent any discharge or pollutants
into New Haven’s Sewage System which would preseﬁt an imminent
endangerment to thie healtli or welfare of the pﬁblic or the environment or which
threatens the operation of New Haven’s Sewage System or the Water Pollution
Control Utility,

Undertake a full 1‘ang"e of enforcement when i)retreatment violations occur, as
provided in Fort Wayne Ordinances and the:Rules and Regulations of the Fort
Wayne Water Pollution Control Utility, and as set out in Fort Wayne’s
Enforcement Response Plan,

Charge fees consistent with those assessed against industrial and commercial

‘Users discharging directly to Fort Wayne for sampling,

Undertake any other action necessary to ensure compliance with 40 CFR 403 or

with Fort Wayne’s National Pollutant Discharge Elimination System permit,

6 New Haven appoints Fort Wayne’s Board of Public Works as its agent with full authority

and license to enforce, the provisions of the Fort Wayne Ordinances and Rules and

Regulations and all applicable State arid Federal laws, rules, regulations, orders, codes

and directives upon customers in New Haven’s Service Area at New Haven’s reasonable

expense,
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XI. CHARGES FOR AVAILABILITY, CONVEYANCE, TREATMENT AND
ADDITIONAL SERVICES.
A.  Capacity Availability Fees.
1. Areé Connection Fees Not Required. New Haven shall not be required to pay
Area Comiecﬁ_on Fees for new cﬁstomer connections that (i) are appifqv.éd to
connect to the New Haven Séwagé System, (ii) send all of their Sewage through
existing Connection-Points “A” and “B” and th'e‘:vpropos.e'd Futui'g Conneetion
Point “C” as described --in Exhibi't_.S, and (iii) do not 1'equiré_incr¢ases to the
Volume Limits or Pedk Flow Limits for those Connection Points as described in
Exhibit 3. | | - |
2, New. Connection Points or Capacity Increase Fees. Prior fo approval and
construction of any Future Connection Points (excludiné Future Connection Point’
' "‘C”) or Fort. Wayne j)i'oviding increases to the Vo]umq Limits or Peak Flow
) Lim_its of Connection Points “A”, “B” or “C” as iisted in Exhibit 3, an amendlnegt
to this Agreement will be required. The amendment will sp écify the new payment
arrangements for New Haven td reimburse Fort Wayne for its costs to construct
the Future Conneetion Point and provide the additional capacity-in lieu of Fort
- Wayne vco.llecting Afea Connection Fees fro_.m new customer connections,
B.  Cost of Conveyance and Treatment. ' |
15 Bﬂling.- éoﬂ Wé'yne shall be responsible for reading the inetering devices/data
and billing New Haven in accordance with rate schedules then in effect.
2 Rate. New. Havén shall pay to Fort Wayne for the conveyance, billing and other
' charges applicable to the Sewage ﬂow received at the Connection Points shown
on attached Exhibit 2, the fees and charges set forth in the Fort Wa,yne Ordinances
and this Contract applicable to wholesale contract metered customers, as provided
in éaid rate schedule and this Contract.
3, Rate Adjustment. New Haven understands and agrees that the metered sewer
| rates are ‘set by Fort Wayne Board of Public Works and City of Fort Wayne
Common Council and may be subject to change from time to time, which changes

shall be consistent with the methodology as reflected in Exhibit 4 attached hereto
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and made a part hereof. Provided, however, Fort Wayne agrees not to increase

- rates to New Haven by a percentage that is more than the percentage of increase

to Fort Wayne’s residential customers on an annual basis, New Haven specifically
reserves the ability to pass on any increase to the rate charged by Fort Wayne to

New Haven’s customets.

- Nofice of Rate Change. Fort Wayne shall provide New Haven with not less than

sixty. (60) days written notice of Fort Wayne’s intent to adjust rates charged New

Haven ptior to a rate adjustment becoming effective. This Subsection does not

-prohibit or restrict the Fort Wayne Board of Pub}ic Works and/or Common

Council from adopting a rate incréase. ,

Reimbursement for Construction of Connection Point “C», New Haven

agrees to reimburse Fort Wayne for the construction cost of the proposed Future

Connection Point “C” in the amount of Two Million Dollars ($2,000,000.00).

a.  Thereimbursement to Fort 'Wayne will be paid in monthly installments of
$5,555.55 for a period of thil“fy (30) yeafs and will be added to New
Haven’s monthly treatment bill. If this agreement tetmimates prior to New
Haven repaying of the entire $2,000,000.00 reimbursement, the
outstanding balance shaﬂ be due-and payable to Fort Wayne on the date
of t'ermilllation. If the amount due is $500,000,00 or more, New Haven
shall havl_e the op_tioﬁ to pay in three (3) installments, the first due at date

of termination and the other installments due six and twelve months later

g The first monthly installment of the reimbursement will begin the month

after Future Connection .Point “C” is placed into service and beging

receiving sewage flow from New Haven,

C. Additional Services

1.

This Contract governs the parties’ respective rights and obligations as they pertain
to Sewage conveyance and treatment services, and the rates and charges provided
for herein shall apply only to thoAs'e' specific services. From time to time, New
Haven may request Foit Wayne to provide additional services such as IT setvices,

professional engineering setvices, administrative . support setvices, and/or

. emergency repair services. Provided Fort Wayne has the capability for such
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services and agrees to provide them, the paities agree that the charges for such
services shall be an amount equal to the Fort Wayne’s expense for providing such
services (both in-house and contracted assistance) plus an additional ten percent
(10%). |

2. Fort Wayne shail invoice New Haven for the cost of such services. Payment of
invoices for such additional services by New Haven shall bé in accordance with
@11d be subject to épplicab]e F.ort .Wayne Ordinances and;Resolutipns adopted by
the Fort Wayne Board of Public Works.

X1, DEFAULT.

A.

Event of Default. Unless oth‘erw'ise specifically provided herein, fdr the purposes of this
Contract, the term "Event of Default" shall mean the failure to‘oAbs_erve 'oxj comply with a
provision or covenant'in this Contract, and such de.faultAis not cyred t'o' the reasonable
satisfaction_of the non-defaﬁlting party within fifteen (15) days of the date Notice of su cli
default is given, which Notice shall specify with reasonable particularity the basis for the
default claimed; providéd! that if such default is of such nature that it cannot be cured
within fifteen (15) days, despite reasonably diligent efforts, then the default period shall
be'éxtended as .1'easonab1y necessary for the defaulting party to cure the defauit, so long
as the defaulting party commences {o cure the default and diligently pursues suéh cure to
completion, '

Notice of Default. If either party discovers a violation of Section VII Meteting, Section
X Sampling and Monitoring, then the non-defaulting party shall notify. (in accordance
with Section XV) the defaulting party of the violation, The defaulting party shall have
thirty (30) days to cure the violation or to notify the non-defaulting party of its plan to
cure the violation. Failure to cure or submit a plan to cure shall be considered a minor
breach and the non-defaulting party shall have the right to cure the violation itself and the
defaulting party shall be responsible for the costs to cure.

Service Area Default, If either party discovers a violation of Section III Service Area

the non~defaulting party shall notify (in accordance with Section XV) the defaulting party

of the violation. The defaulting party shall have thirty (30) days to cure the violation or

to notify the non-defaulting party of its plan to cure the violation. If notice of a plan to

19



FINAL - 02/12/2024

cure the violation is provided, the parties shall have two (2) months in which to negotiate

‘aresolution toA the service area violation. Ifthe default is not cured withiﬁ thirty (30) days
or a resolution is not negotiated and approved within two (2) months following the
defaulting pm'ty’s-notice of its plan to cure the violation, the non-defaulting party may, at
its sole discfetion, terminate the Contract. :

D.  Default Costs, If an Bvent of Default occurs which results in the cancellation of the
Coritract and services provided hereunde prior to the date the Contract was to terminate,
the defaulting party shall compensate the 11011adefau1ting party in an amount equal to the
revenue non-defaulting party was to gain if the default had‘not occurred, reduced by the
reasonable value of the serviceé_ the non-defaulting party is no longer required to provide
asa 1'esﬁlt of the Contract termination, if any. ‘Such revenue will be equal to New Haven’s

- administrative cost and debt service cost which is paid by New Haven’s customers and is

included in New Haven’s sewer bilvl:s,' if Fort Wayne defaults, or equal to the amount of

- excess revenue that would be paid to Fort Wayne by New Haven for the remainder of the

- Original Term or any Renewal Term then in effect, if New Haven defaults. Such revenue

v shall be calculated as a m'on'thly amount taking an average of the preceding twelve (12)
months, o

E. Service After Termination, Upon a termination of the Contract under this Section XIII

-and subject to Section XV, Fort Wayne shall continue to provide treatment sewicés for

New Haven’s Sewage at the then current rate for Outside City Metered Retail Users as

set forth in the Fort Wayne Ord'manpes_. In the event Fort Wayne provides treatment

services for New Haven’s Sewage under this Section XIII, either party may terminate

Fort Wayne’s treatment s'ex"vices by giving thirty-six (36) months’ notice of its intention

to terminate Fort Wayneis treatment services to the other paity prior to termination. In

the event the Contract is terminated as a result of a default by New Haven, payments

. provided by New Haven pursuant to this Subsection may offset the amount of damages

the City is entitled to recover under Subsection D. above but otherwise shall not affect

the City’s ability to recover damages under Subsection D,

XIV. COMPLIANCE WITH RULES, REGULATIONS, STANDARDS AND LAWS.
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A.

Rach of the parties to this Contract shall comply with all local, state and federal

regulations, -standaids and laws currently in effect-and as amended, adopted or enacted

regarding the collection and treatment of Sewage, the operatién of their respective

systems and any additional services provided according to the terms and prbvisions of

this Contract,

. New Haven shall adopt and enfoice ordinances providing for rates, rules and regulations,

and use of its Sewage System which are in conformity with the reasonable réquiremerts
adopted and enforced by Fort Wayne for the purpose of permitting Fort Wayne on
contim_iing bésis, to bé , éwérded grants and loans from the State of illdi&l)a and from
United States Environmental Protection Agency and other agencies which may now or in

the future have such opportunities offered.

XV. MISCELLANEOUS.

A.

Notices and Invoices,

1. Any notices required under this Contract shall be served by certified mailing,
return receipt requested, postage prepaid, addressed to the party 'to be served at
the last address filed by such party With the other party.

2. Notices for New Haveil’s election for a change in Volume Limits or Peak Limits
as specified in Séction VI must be received 4 minimum of two (2) years in advance
of requested implementation date. ‘ |

3. Im)oicing by Fort Wayne under this Contract shall be served by first class mail
addressed to New Haven at the last address filed by New Haven.

4. At the Effective Date of this Contract, Fort Wayne’s address is:

Fort Wayne City Utilities, Attention of the Director
200 E. Berry Street, Suite 250
Fort Wayne, Indiana 46802

" 8. At the Effective Date of this Contract, New Haven’s address is:

City of New Haven, Attention of Superintendent
815 Lincoln Highway East

PO Box 570

New Haven, IN 467774

Term of Contract, Renewals.
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Original Terni. This Contract shall continue in full force and effect for twenty

- (20) consecutive years from the effective date (hereinafter referred to as the

“Original Term”),

Automatic Term Renewals, This Contract shall automatically refew for an
indeterminate number of five (5) year terms (each being hereinafter referred to as
a“Renewal Term” and to gether with the Original Term beihg collectively referred

to as the “Term”) unless a party notifies the other of its desire to terminate services

orto terminaté the Contract at Jeast thirty-six (3 6) months prior to-the expiration

of the then current térin, Failure of either party to notify at least thirty-six (36)

‘months prior automatically renews this Contract for another Renewdl Term. The

notice shall be in aécordance with Section XV and state the intent of the party not

to continue the Contra_ct after the conclusion of the then current term and shall cite

one of the fdllow'mg two'bases: _

a. Termination of Contract. Upon notice of termination of Contract by
eithér party, with the intent to enter into a new Contract with new terms,

“the terms of this Contract shall remain in force and effect until the

termination date; or

b. Termination of Services. Upon notice of termination of this Contract by
either party with no intent to enter into a new Contract under current or
new terms, the following provisions of this Contract shall bccbme_ null and
void, effective the date of the notice to terminate: -

i Section III. Service Ared.

i,  Section VII. Capacity Allocation Approvals and Connections.

ii. . The applicable rate for conveyance, treatment and other charges
for Wholesale Contract Customers as set forth in Section XLB.2
shall terminate and New Haven shall pay all fees and charges
applicable to Outside City Government customers as established

in Fort Wayne Ordinances,

62 Amendments,

1.

Written Mutual Consent. Waitten amendments to the Contract executed and

approved by the parties shall be the only recognized changes to the Contract.
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G.

2. Notice; In the event a party wishes to amend the contract, that party shall send

notice in accordance with Section XV and include the following:

a. Desire of party to discuss and amend; |

b. List of subject portions of the Contract; and

c. Description of relief or change desired.
3 The parties shall ﬁave six (6) months in which to negotiate in good faith the

_ proposed aménd‘ments to the Contract. If the parties do.n'ot: reach agi'éement on
the broposgd améhdinents, the original Contract provisions hérein will remaln in
-+ force. . o | ,

Change of Cox:lditions‘pr' Legal Environment. If a party believes there has been a
change in conditions applicable to the Con't_ra_c't", the Contract terms and conditions may
be renégoﬁated in good faith to reflect the effect of such change. Such a request must be
initiated by a notice provided from a party to the other in accordance with Section XV

that includes the following:

1. Desire of party to discuss and renegotiate;
2, - Description of substantial change in conditions; and
3. Description of conceptual relief or change desired.

Termination by Both Parties. This Contract may beAterminated in writing by both

parties,

. Survival, The obligations set forth in the foﬂowing sections shall survive termination or

expiration of this Contract until Fort Wayne no longer provides treatment services to New

Haven:
1. Section IV
2. Section V.A, B
3. Section V1
4,  Section VIII
5. Section IX
6. Séction X
7. Section XI
8. Section XIL.B.5, C
‘9,  Section XIII
10,  Section XIV
11, Section XV.A,C,E,F, G
Indemnities.
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Envirorimental illdelnnity/Néw Haven. New Haven shall comply with all
applicable environmental laws, rules, regulations; orders, codes and/or directives |
of all federal, state and ]dgal governmental entities having jurisdiction over its
water and Sewage System., New Haven agrees to defend, indemnify and hold Fort
Wayne (and its officers, directors, employees, contractors, 1'ep1'esehtatives, agents,
departments and divisions), harmless from any cost, action, award, expense,
liability, penalty, final judgment, settlement, loss or damage (including md1rect
incidental, special, punitive and consequertial damage), including but not limited
to the 1‘ecove1’y of legal costs and reasonable attorney fees, arising from New
Haven’s violation of any such law, rule, régulation, order, code or directive whiq'h&
relates directly or indirectly to (a) New Haven’s negligent, intentional or willful
perfonnance or failure to perform under this Contract or (b) any breach of this
Contract by New Haven This provision shall survive termmanon of this Contract
and the date of termination of service by Fort Wayne,

Environmental Indemnity/Fort Wayne. Fort Wayne shall comply with all

applicable environmental laws, rules, regulations; orders, codes or directives of

. all federal, state and local governmental entities having jurisdiction over its waler

and Sewage System. -Fort Wayne agrees to defend, indemnify and hold New
Haven (and its officers, directors, employees, contractors, representatives and

agents), harmless from any cost, damage (incliding indirect, incidental, special,

A punitive and consequential damage), award, action or liability, including but not

lhlﬁted to the recovery of reasonable attorney fees-and legal costs; arising from
Fort Wayne’s violation of any such law, rule, regulation, order, code or directive
which relates direcﬂy or indirectly to (a) Fort Wayne’s negligent, intentional or
willful performance or failure to perfori under this Contract or (b) any breach of
this Contract by Fort Wayne. This provision shall survive termination of this
Contract and the date of termination of service by Fort Wayne.

Personal Inj uj‘y, Death and Property Damage/New Haven. New Haven agrees
to defend, indemnify, and hold harmless Fort Wayne (including its officers,
employees, representatives; departments, divisions and agents) from all direct

demands, liabilities, costs and expenses (including legal costs and reasonable
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K.

- attorney’s fees), judgments, settlements and penalties arising from (a) New
Haven’s negligent, inténtiongl or willful performance, including damages for
persohal jnjmy, property damage or death (but excludi'ng indirect, special,

incidental, punitive and consequential damages) or failure to perform under this

- Contract and/or (b) New Haven’s negligent, intentional or willful failure to
maintain and operate its water and Sewage System. This provision shall survive

termination of this Contract and the date of termination of service by Fort Wayne.

-4, Personal Injury, Death and Property Damage/Fbrt Wayne. Fort Wayne

agrees to defend, indemnify, and hold harmless New Haven (including its officers,
'employee_s,‘1‘epresentati\}e's,‘departmeﬁts, divisions and agents) from all direct
demands, iiqbilities, costs and éxpenses (inéludiﬁg legal costs and reasonable
attorriey’s fees), judgments, settlements and penalties; including da'l'nagés for
pé_rsonal injﬁry, property damage or death (but excluding indirect,- special,
incidental punitive and coﬁs'eduéntial damagﬁs) ari_siﬁg from _(a) Fort Wayne’s
negligent, intentjonal, or willﬁﬂ performance or failure to perfoﬁn under this
Contract and/or (b) Fort Wayne’s negligent, intentional, or willful failure to
maintain and operate its water énd Sewage System. This provision shall s_uw.ii;e
termination of this Contract and the date of tenniﬁatiqn of seyvicé by Fort Wayne
Remedies. In addition to any remedies that may be available at law, temporary,
preliminary and permanent injunctive relief may be granted to enforce any provision of
this Contract in the event of an actual breach or violation, or a threatened breach or

violation, of any restriction or ¢ovenant under this Contract,

‘Severability, Invalidity or unénforce’ability of any covenant, condition, term or

provision in this Contract shall not affect the Validity and enforceability of any other

covenant, condition, term or provision in this Contract.

Waiver. The failute of either party to exercise any right or power given hereunder or

insist upon strict compliance with any obligation specified herein shall not constitute
waiver of such party’s rights to demand exact compliance with the terms hereof. .

Headings. The headings to the paragraphs of this C'dnn.'act are solely for the convenience
of the pérti es and shall not be used to explain, m_ddify-, simplify, or aid in the interpretation

of the provisions of this Contract,
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Ls Applicable Law. This Contract shall be governed by, construed and interpreted in
accordance with the laws of the State of Indiana, Any cléim or action brought by either
party hereunder shall be heard by a court of éypplicable jurisdiction located in Allen
County, Indiana, or before the IURC (if appli_oaijle).

M.  Force Majeure: Fort Wayne shall not be responsible for a failure to provide service
under this Contfaqt if 'such failure is_caused by fire, flood, drought, eal“chquake; or other

“physical natural disaster, war, héstilities, hﬁmsion or act of foreign enemies, acts of
terrorism, or requisition or compulsory acquisition by a governmental authority, riots,
strikes, or .lockouts,' or other contingenbi es beyond its control and without its fauit.

N. Integration. This Cohtract constitutés the entire agreement and understanding between
the partles hereto relating to the provision of sanifary sewer service, and it is agleed that
any change in, addition to, or amendment or modification of the terms hereof shaH be of
10 effect unless reduced to writing and executed by both parties,

0. Assigﬁment. This Contract, including the capacity allocations contemplated hereby, may
not be assigned by New Haven without the prior written consent bf Fort Wayne.

P. 'Admmistratlve App1 oval, In the event this Agreement 1equ11es any approval by an
administrative agency (including but not limited to IDEM or the [IURC) both parties agree
to work together to achieve that approval, and neither will object to the Agreement’s

| approval. A v

Q. Utility Advisory Board. The Parties.agree the New Haven Common Council will have
one appointment to the Fort Wayne Utility Advisory Board, This appointment may not
be an elected official. The parties acknowledge and agree that Fort Wayne and New
Haven have entered, or may be entering, into a Potable Water Agreement that ‘also
provides for one appointment to the Fort Wayne Ut'ility Advisory Board, and - the
appointments p‘rovided. under each contract are not intended to be cumulative. The New
Haven Common Council will have a total of one appointment, whether made under this
Contract or any other contract,

R. Presentétioxls to New Haven Common Council. Fort Wayne agrees to provide up to
two (2) presentations annually to the New Haven Common Council at the request of New

Haven.
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S. Dispute Resolution, Should there be a dispute between the Parties regarding actions that
must be taken with respect the Contract, including, without limitation, curtent service
boundaries or the expansion of the New Haven Service Area as set-forth in Section 111
hereof, the Parties agtee to attempt to resolve the dispute by participating in mediation,
Wi_th a third-party 'fne'diat{)r mutually agreeable to both parties. The costs of the mediator
shall be split equally by the pal'“ti_es', and each party will pay its own attorney"s fees
incurred in connection with the mediation. Ifthe dispute is not resolved by mediation,
either paﬁy may 1‘eq_u‘estl appropriat'e relief with the TURC or a court of competent

, juriédictidn, as provided in Section XV.L, , | A

T, Fort Wayie’s Right of First Refusal. If the City of New Haven determines to sell or
lease any pOrﬁon of New Haven’s Sewage :System, New Haven agrees to grant Foﬁ
Wayne a right of first refusal. Fort Wayné’s right of first refusal may be exercised as 4
follows: | - ‘

1. . IfNew Haven receives an offer to purchase or lease a portion of the New Haven
Sewage Systei (“Offer”’), New Haven shall provide written notice of the Offer,
including a description of the pOlﬁOilVOf the New Haven Sewage System proposed
to be purchased or leased and the price to be paid by the offeror.

2 Upoh receipt of the information desciibéd above, Fort Wayne shall have ninety
(90) days to determine whet_ﬁe'r it desires to exercise its ﬁgh% of first refusal,

3 If Fort Wayne elects to exercise the right of first refusal, Fort Wéyne éhéll notify
New Haven in writing confirming that it will purchase the portion or lease the
portion of the New Haven Sewage System in accordance with the terms set forth
in the Offer,

4, If Fort Wayne does not resﬁond within ninety (90) days or responds and advises
that if does not intend to exercise the right of first refusal, Néw Haven may
proceed to sell or lease all or a portion of the New Haven Sewage System on the
séme‘ terms outlined in the Offet. If the Offer only pertains fo a portion of the New
Hayen Sewage System, then that poftion of the Sewage System and connections
thereto will be removed from the scope of this Contract. ‘

U. Conveya'_nce of the Georgian Park Sewer Infi'astl'uctlu'e. Within sixty (60) days after

the Effective Date and receipt of a written request from New Haven, Fort Wayne agrees
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to execute any and all documents to transfer and quitclaim all of its right, title, and interest
in and to the Georgian Park Sewer Infrastructure (including all sewer collection system
infrastructure, property easements, and lift station h)ﬁ'astluctui'e) to New Haven for the
price of One Dollar ($1.00). The Georgian Partk Sewer Infrastructure is depicted in
Exhibit 5. The transfer contemplated hereby shall be “as 'is” without warranties or
representations of any kind, and Fort Wayne specifically diSclailﬁs all warranties that may
be disc‘lainied under Indiana law including, without limitation, the implied warranties of

merchantability or fitness for a particular purpose,

[Signature Page to Follow] -
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CITY OF FORT WAYNE
BY AND THROU —ITS’BOARD
OF PUBLI

g

Shan Gunav:?;m
By: 5Z :

Kumar Menon, Member
”%
O By: (/. ’
P : C'J hiis Guerrero, Member
Attest: U<l
Michelle Fulk-Vondran, Clerk
Date: 3 <5+ QJO?\L}.

ACKNOWLEDGEMENT

STATE OF INDIANA )
: ) ss8
COUNTY OF ALLEN )

Before me, a Notary Pubhc in and for said County and State personally appeared Shan
Gunawardena, Kumar Menon, and Chris Guerrero as Members of the Board of Public Works of the
City of Fort Wayne, and Michelle Fulk-Vondran, Clerk of the Board of Works and acknowledged the
execution of the foregoing Water Pollution Treatment Contract as and their voluntary act and deed.for
the uses and purposes therein contained,

IN WITNESS WHEREOF, I have hereunto subscribed by name and affixed my Notarlal Seal,

this  Sth day of /14‘ mb&t? }h!l;.’
oy, /i>- b"é@"v

Notary Public and Resident of -
Allen County, Indiana
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CITY SFNEW HAVEN

By:A

L

ACKNOWLEDGEMENT

STATE OF INDIANA. )
) s8
COUNTY OF ALLEN )

Before me, a Notary Public, in and for said County and State personally appeared

S\ 2\j ¢ m( (ﬂ L0, \*\m(i \ of the Clty of New Haven and acknowledged

the execution of the foregoing Water Pollution Treatment Contr act and for their voluntary act and deed
for the uses and purposes therein contained.

IN WITNESS WHEREOQF, 1 have heieunto subscribed by name and affixed my Notarial Seal,

| this_ L2nA_day of |rtiney Mi , 2024
\Akhﬂh(ﬂ\ QA %‘(\

otary Public and Resident 6
Allen County, Indiana.

My Cominission Expires:

DEBORAH A. SMITH, Notary Public
Allen Gounty, State of Indiana
Gommisslon Numher NP0702493
My Gommisslon Explres July 9, 2025
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Exhibit 1- New Haven Sewer Service Area Map
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Exhibit 3 — New Haven Capacity - Limits, Fees & Charges

Phase |

Phase HI**

e S W i SIS 6 e e R e AT, i R i
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1

*New Haven is allowed to elect to Implement Phase Il Volume & Peak Limits and use.of Connectlon Polnt “C" after completion of
improvements by Fort Wayne, The terms of Sections Vi and XV of this agreement also apply.

B

it New Haven Is allowed to elect to Implement Phase Ill Volume & Peak Limits and use of Future Connection Polnt "D" after. i
completion of Improvements that result in construction of new infrastructure at New Haven's cost to establlsh Connection Point
j D" and Its capacity. The terms of Sections Vi and X' of this agreement also apply.

E o

. A Phase II*
5 . 2R i
h\iaiUM“IE_L.IMlT—A-\Ieragé GallonsperDay (GPD forMonth | . - 1 _g | _‘_!
Connectlon Connection Descrption Volume Limlt per | Volume Limitper |. Volume Limit per |
Polnt ; ConnectlonPaint | Connection Point | Connectlon Point
A Rose Ave, Pump Statiori {Nelson) - X02 005 3,500,000 3,500,000 3,500,000 |
B Meadowbrook (King) - W02016 . 500,000 500,000] . 500,000/
_|-_.c -~ |pauldingRoad Lift Station (PROPOSED)* 750,000 750,000 |
D Future Connection Point - focatlon to be determined** |~ 750,000
| otallphase iVolume Ui - oints A", ' Combied | 4000000 T
____Total|Phase Il Volume Limit - Poinis"A", "B", "C" Combined* S A
| Total|Phaselll Volume Limit- Points "A", "B", "C", "D" Combined** 5,500,000
- 3 ’ i
PEAK FLOW LIMIT.- Average Gallons per Minute (GPM) over rolling 15 Minute Period | . I
Connection|* g3l S ) Peak Flow Liinit per| Peak Flow Limit per | Peak Flow Limit per “i
: C Descripti N !
Point - onnecﬂc?n SCo Connection Polnt | Connectlon Point.| Conpection Point | |
A - - . |Rose Ave. Pump Station (Nelson) - X02 005 3,000 . 3,000 3,000 :
: : : s - :
e ' - !
. B Meadowbrook (King) < W02 016 1,200 1,200 - 1,200
.c Paulding Road LIft Station (PROPOSED)* - 1,000 1,000 i
. - ‘ ~ : |
D Future Connectlon Point - locatlon to be determined** 1,000 |
L, 1
" Sotal hase i Pesk Fow Uit - points A%, B combined | agedl T
_Total|Phase |l Peak Flow Limit- Polnts "A", "B", "C" Comblned* | 5200, . I
. Total|Phase lll Peak Flow Limlt - Polnts "A", "B, 'C", "D" Comblned** | ; 6,200

s des
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Volume Exceedance Fee and I_’eak IFlow Charge

e Contract Customer Penalty for Exceeding Volume Limit (V olumetric Exceedance Fee)

o Ifthe Volume Limit is exceeded at a Connection'Point or in Total, in the average of
any three consecutive b1111ng periods, a Capital Surcharge rate will be assessed to all the
flows billed duting the exceedance period -

o Capital Surcharge rate will be calculated based upon Contract Customers propottionate
share (using Cost of Service Study allocation methodology) of current Common to All
Conveyance Debt Service costs divided by consumptlon flow of the Contract Customel

s Contract Customer Penalty for Exceeding Peak Flow (Pealk Flow Cllarge)
o Ifthe Peak Flow Limit (average over 15 minute period), is exceeded foxr more than 15
minutes at a Cofnection Point, or in Total, a Peak Flow char ge shall be assessed
o Peak Flow charge will be calculated based upon updating the Capacny allocation for
conveyance at the Peak Flow rate (obsewed during the exceedance) and then new
conveyance rates will be calculated using the same methodolo gy as the Cost of Service
Study and then multiplied by: . _ ;
» Factor of 5 for Peak Flow exceedances of 0-10%
¢ Factor of 10 for Peak Flow exceedances over 10% :
» The recalculated conveyance rate and conveyance base charge will be char ged
for the next 12 months, unless the new Peak: Flow rate is exceeded
= After 12 months, the conveyance rate and conveyanée base charge will return to
the original cost of service established level if another Peak Flow exceedance
has not occurred

End.
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Exliibit 4 — Rate Setting Methodology

Cost of Service Rate Setting Methodology — Summary of Principles
#+ ‘Three Cost of Service Rate Categories

» Retail - Inside City '

» Retail - Oufside City

> Contract Customer

# Contract Customer Characteristics

> Signed long term (20 year+) contract committing to send sewer flows to Fort Wayne

» Provide growth p1'ojections estimated aver age day flows, agtee to peak flow limits and-seek
capacity reservations for those flows which allows Fort Wayne to long term plan for
accommodating those capacities

» Commit to controlhng their peak flows and managmg capacxtles or pay penalties for
exceedances .

» Customers for whom Fort Wayne provides less than all of administrative, customex collectlon,
conveyance and treatment services needed by the oustomels ' '

or

»> Customers that receive all the needed administrative, customer collection, conveyance and
treatment services from Fort Wayne, but by the terms of the contract commit themselves to
restrictions not applicable to retail customers

% Rate Methodology
> Sewage Works costs are separated mto th1ee categoues
1. Treatment eosts (includes Operations & Maintenance (O&M), Payment in Lieu of Taxes

(PILOT), Debt Service (DS) and capital additions / components)

» Treatment O&M costs are allotated to flow, extra- -strength (Total Suspended Solids
.(TS._S), Biochemical Oxygen Demand/Carbonaceous Biochemical Oxygen Demand
(BOD/CBOD), Phosphorous and Ammonia) and inflow and infiltration
¢ Inflow and infiltration i:s' allocated to retail customer classes based on adjusted test

yeat ﬂows '
¢ Inflow and infiltration (I/I) is alloeated to Contract Customers based on system
allowances for leakage per design standards and/or a11aly51s and estimated wet
weather inflows along interceptors
» Current breakdown (to be updated with each COSS) of I/I f01 Flow is:
» Retail — Inside City — 80.41%
»" Retail — Outside City — 15.29%
» Contract Customers —4.3%
> Current breakdown (to be updated with each COSS) of I/I for TSS, BOD,
Phosphoriis, and Amimonia is:
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= Retail — Inside City — 76.12%
» Retail - Outside City —14.48%
* Contract Customers — 9,40%
¢ Treatment PILOT, DS and capital costs are allocated to flow
2, Conveyance costs (includes O&M, PILOT, DS and capital components)
o Conveyance O&M, PILOT and capital costs are allocated to customer classes based on
their capacity miles in proportion to the total conveyance systein peak capacity miles
¢ - Contract Customer O&M, PILOT and capital costs are dlrectly allocated to
customer based on capacity miles
> Capa01ty calculatmn is based on contract spcclﬁed peak flow capacity (in gpm)
and distance from Contract Custome1 comnection point to the wastewater
tleatment plant _ ;
¢ Convayance 0&M, PILOT and capltal costs are recovered via a flow based
conveyance rate : -
® Conveyance DS costs are categouzed as Common to AlI or Retall Only
¢ Common to All Conveyance DS costs consist of all debt issued prior to 2014 for
conveyance system improvements and debt issued after 2013 and after that is related
to conveyance system projects that will benefit Contract Customers
¢ Retail Only Conveyance DS costs are the debt service issued for conveyance system
unprovements not allocated to Common to All
¢+ Conveyance DS costs are recovered via:
> Retail — Approximately 45% via flow rate / 55% via basé charge (to be updated
with each COSS)
» Contract Customer — 100% via a fixed monthly base charge that would only
- change due to changes in a customer’s capacity requirements or debt service
requirements
3. Blllmg costs (includes O&M, PILOT, DS and capital components)
- Billing costs are recovered via a monthly billing charge calculated i in relation to the cost
of prépating, issuing, coﬂechng and accounting for a sewer blll

% Rate Adjustments
» 2020 Cost of Service Study (COSS) includes rate schedule for years 2020-2024 with rates to be
implemented January 1 of each year and serves as the framework for Contract Custémer’s rate
detetminations in future COSS’s
1. COSS’s are subject to finial Executive Review and Legislative Approval
2. Annual rate adjustment percentages eonform to Section XII.B.3.

3. If City Ordinance approves overall rate increases that are different than the % increases in
the proposed COSS, Contrgct Customer annual increases shall be adjusted accordingly in
the same methodology as the original COSS and plopomoncd to the Clty s retail customers,
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» Beyond 2024, the City is committed to extension of 2020 COSS methodology framework
updated for (primary features):

ks

Treatment costs will continue to be allocated to function and customer class using same
methodology as described above i in Rate Methodology (1) or the 2020 COSS
Inflow and infiltration allocated to Contract Customers will continue to be based on system

-allowances for leakage per design standards and/ot analysis and estimated wet weather

inflows afong mtemeptors and using same methodology as desorxbed above in Rate

Methodology 1. -

o NOTE: Iliti Coss" report accounts for not only mﬂow and mﬁl’ua’uon but also other
differences between billed volume and WPCP tieatment volume, including treatment of
decant flow from the BlOSOlldS  facility, constructlon ﬂows and Wet Weather Pond odor
contto] recit culated ﬂows '

Conveyance DS costs will contiiue to’ be spht between Common to All and Retail Only

4. Contract Customers will pay their proportionate share (based on capao1ty) of Common to

Bnd.

AlL Conveyance DS costs in the manner descrlbed above in Rate Methodology (2)
_Contlaot Customers will not share in Retail Only conveyance DS costs:
: Bllhng costs will continue to be recovered usmg a monthly charge and as desctibed above

in Rate Methodology (3)
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Exhibit 5 ~ Georglan Park Sewer Infrastructure
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City Utilities
Engineering

Interoftice Memo

Deate: 36224

To: Common Council Members

From: Matthew Wirtz, Deputy Director City Utilities

RE: Water Pollution Treatment Contract — City of New Haven

Council District # N/A — East of Fort Wayne

Contract / Agreement Scope.

Per this contract, Fort Wayne City Utilities (FWCU), as a regional utility wastewater system, desires to continue
to provide wastewater treatment services for the City of New Haven. Under this new contract, New Haven will
continue to own and operate its sewer collection system while purchasing wholesale wastewater treatment
services from FWCU.

The contract is for a minimum of 20 years and contains the terms and conditions for a long-term partnership
between FWCU and New Haven. The contract allows FWCU to utilize its capacity, expertise, and services to
support New Haven and its desire to provide high quality and affordable sewer service to its community and for
economic development and growth. The contract includes provisions for FWCU to provide a future capacity of
up to 5.5 million gallons per day to New Haven. FWCU wastewater treatment plant has a capacity to treat 100
million gallons per day, while currently averaging approximately 50 million gallons per day, so FWCU has the
capacity to provide wastewater treatment for serving the New Haven area.

New Haven currently consumes on average over 1.4 million gallons of sewage per day and pays approximately
$1.8 million per year to FWCU for wastewater services.

Implications of not being approved:

New Haven would have to construct its own wastewater treatment facilities at a significantly higher cost and
impact its sewer user rates and not be able to support potential economic development in the area. Fort Wayne
would not have the opportunity to serve as a regional utility and leverage its existing excess wastewater
treatment capacity and sewer system to generate additional revenue that will help mitigate and put downward
pressure on future increases in cost and sewer rate increases.

If Prior Approval is being Requested., Justify: N/A

Approval Process:

The Board of Public Works approved the contract on 3/5/24

s:\ engineer\ forms\adm-forms\intrmemo.dot



The City of New Haven approved the contract on 2/22/24

Council Introduction Date: 3/12/24
cC: BOW

Matthew Wirtz

Jill Helfrich

File
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BILL NO. S-24-03-14

REPORT OF COMMITTEE ON CITY UTILITIES
March 26, 2024

Paul Ensley Chair
Russ Jehl Co-Chair
All Council Members

An Ordinance approving Water Pollution Treatment Contract between the City of
New Haven, Indiana and the City of Fort Wayne, Indiana, by and through its Board
of Public Works

COMMITTEE ON CITY UTILITIES HAVE HAD SAID Ordinance under

consideration and beg leave to report back to the Common Council that
said Ordinance

COUNCIL MEMBER DO PASS DO NOT PASS ABSTAIN

BENDER ;yééﬁzjzgzg

CHAMBERS

%_*
ENSLEY ,Asz///
FREISTROFFER ‘
HARTMAN

JEHL ﬂ 41\\

MYERS S i
PADDOCK
TUCKER

LANA R. KEESLING
CITY CLERK

GRS e e VLY
(Ao ity
- (/ 74



Public Hearing Date: N/A

Read the first time in full and on motion by Councilperson Ensley.

Read the second time by title and referred to the City Utilities Committee.

Read the third time in full and on motion by Councilperson Ensley, placed on passage by
the following vote:

TOTAL VOTES AYES NAYS  ABSTAINED  ABSENT
BENDER X ] ] ]
CHAMBERS X OJ ] ]
ENSLEY X ] ] ]
FREISTROFFER X ] O ]
HARTMAN X ] ] O
JEHL X . 0 0
MYERS X ] O O
PADDOCK X ] O O
TUCKER X ] O O
e
DATED: March 26, 2024 @ML Wﬁ\

LANA R. KEESLING, CITY/CLERK

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, as

Special Resolution No. _S-24-03-14 onthe 26th day of March , 2024
ATTEST:— e
LANA R/KEESLING PRESIDING OFFICER  //
CITY CLERK

Presented by me to the Mayor of the City of Fort Wayne, Indiana, on the  27th
of March 2024, at the hour of o’clock A.M. E.S.T.

@7 Koty

LANA R. KEESLING, CITY(CLERK

Approved and signed by me this ,Zé % day of M% 2024, at the
hour of /."/0 o’clock
RT WAYNE, INDIARA &/Zﬂ‘» de/b
L_bi.iv L_D THOMAS C. HENRY, MAYOR 7
APR 01 2024

LANA R. KEESLING
CITY CLERK




