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BILL NO. $-18-08-11 y
SPECIAL ORDINANCE NO. sﬁ_i’-rl-&_

AN  ORDINANCE approving CSO  OUTFALL
IMPROVEMENT AGREEMENT between Northern
Indiana Public Service Company, LLC (*"NIPSCO") and
the City of Fort Wayne, Indiana in connection with the

Board of Public Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON COUNCIL
OF THE CITY OF FORT WAYNE, INDIANA:

SECTION1. That the CSO OUTFALL IMPROVEMENT AGREEMENT

between NIPSCO and the City of Fort Wayne, Indiana in connection with the
Board of Public Works, is hereby ratified, affirmed, and approved in all

respects, respectfully for:

NIPSCO's improvement of CSO Outfall #29 in accordance with the

Plans and the City's covenant to cooperate as agreed;

The Contract involves a cost that is not-to-exceed TWO HUNDRED SEVENTY

THOUSAND and 00/100 Dollars ($270,000.00). A copy of said Contract is on
file with the Office of the City Clerk and made available for public inspection,

according to law.

SECTION 2. That this Ordinance shall be in full farce and effect from

and after its passage and any and all necessary approval by the Mayor.

e

Council Member

APPROVED AS TO FORM AND LEGALITY:

v —

Carol Helton, City Attorney




EXHIBIT

E A

CSO OUTFALL IMPROVEMENT AGREEMENT

This CSO Outfall Improvement Agreement (“Agreement™) is made and entered into as of
the  day of August _, 2018, by and between the Northern Indiana Public Service Company,
LLC, (“NIPSCO™) and the City of Fort Wayne, by its Board of Public Works (the “City”).

RECITALS

A, The City owns and operates the combined sewer outfall identified in the NPDES permit
issued by the Indiana Department of Environmental Management (“IDEM™) as CSO outfall #29
(the “Qutfall™). The Outfall discharges to the St. Mary’s River and is located within an easement
through property owned by Hall’s Gas House, LLC.

B. NIPSCO intends to complete certain remedial work within the St. Mary’s River
proximate to the OQutfall beginning in September 2018. That remedial work will also include
aclivities lo stabilize areas of the bank of the $t. Mary’s River proximate to the Qutfall.

C. NIPSCO believes that the Outfall and its associated river bank are in need of repair, and
that, if not repaired, discharges from the Outfall will impair NIPSCO'’s intended remedial work
in the St. Mary’s River. The City agrees that improvements to the Outfall and its associated
bank are warranted.

D. NIPSCO and the City have agreed thal construction plans attached as Exhibit A (the
“Plans™) reflect the scope of appropriate improvements for the Outfall and its associated

riverbank (the “Improvements™).

E. Under certain terms and conditions, NIPSCQ and the City wish to work cooperatively to
cause the Improvements to be implemented between October 2018 and May 2019.

AGREEMENT

In consideration of the covenants, representations and agreements reflected below, the
parties agree as follows.

1. Improvement Construction & Dedication. NIPSCO agrees 1o cause the Improvements
to be constructed beginning in October 2018 in accordance with the Plans. Except as noted
below, NIPSCO shall be solely responsible for the costs to construct the Improvements.  The
City agrees to cause City staff (at the City’s sole cost) to (a) provide appropriatc oversight to the
construction work, (b) provide two of the three 127 pumps reflected on the Plans to redirect CSO
flows on or before October 1, 2018 through December 1, 2018, (c) provide all hosing associated
with the 12" pumps provided by the City necessary to redirect CS0O flows as directed on the
Plans, and, (d) following completion of the construction work, to (i) inspect and accept
(dedicate) the constructed combined sewer improvements as part of the City’s public sewer




system and (i) thereafter maintain and repair the improved Outfall as the City deems
appropriate. NIPSCO shall not be liable to the City for the Improvements thereafier.

2. City Payment. The City agrees to pay NIPSCO the sum of $270,000.00 (the “Total
Payment”) in consideration for NIPSCO’s work to complete the Improvements. An initial
payment of $120,000.00 from the Total Payment will be made by the City to NIPSCO in 2018 if
Improvement construction work of at least $120,000.00 is completed in 2018 and NIPSCO
timely invoices the City in 2018 for that sum. The Total Payment shall be paid to NIPSCO in
full in 2019 following completion of all Improvement construction and acceptance of the

improved Outfall by the City.

3. Outfall Activations During Construction. The parties acknowledge that flows from the
City’s combined sewer system will be prevented from discharging through the Outfall while
NIPSCO is completing the Improvements. As reflected on the Plans, NIPSCO will cause flows
which would have otherwise been directed to the Outfall to instead be directed (using pumps and
hosing reflected on the Plans and, in part, provided by the City pursuant to Section 1(b) and (c))
to a nearby stormwater sewer which also discharges to the St. Mary’s River (the “Stormwater
Qutfall”). The City represents that it has obtained all necessary approvals from IDEM for the
use of the Stormwater Qutfall to receive and discharge such combined sewer flows. The parties
also acknowledge that conditions may occur beyond the capacity of the aforementioned pumps
or Stormwater Qutfall which would require the use of high-capacity additional pumps or other
means to address extreme combined sewer system discharges and that they will work
cooperatively at their own costs to address extreme conditions if such arise,

4, Approvals. Except as noted above, NIPSCO shall be solely responsible to obtain all
governmental and property owner approvals necessary to complete the Improvements. The
parties acknowledge that modifications to the Plans may be proposed by NIPSCO following its
selection of a contractor to implement the Improvements in August 2018 and agree to work
expeditiously in good faith to propose and consider any such modification requests. Once
approved by the City, any modified plans shall replace and supersede those attached as Exhibit
AL

5. Notices. Any notice, designation, consent, approval, offer, acceptance, statement,
request, or other communication (a “Notice™) required or allowed under this Agreement shall be
in writing. Notice to a party shall be given at the party’s address stated below, or at such other
address as a party may designate in a Notice to the other party: Any party may change the names
of those to receive Notices by providing a Notice to the other parties clearly providing the
modified contact information.

If to the City:

Anne Marie Smrchek

Fort Wayne City Utilities

200 E. Berry St., Ste. 270

Fort Wayne, IN 46814
Anne.Marie.Smrchek(@cityoffortwayne.org




With a copy to:

Brandon J. Almas

Associate City Attorney—City Utilities
200 E. Berry St.

Fort Wayne, IN 46802

Brandon. Almas(@cityoflortwayne.org

If to NIPSCO:

Marc Okin,

NiSource Corporate Services, Inc.
290 West Nationwide Blvd.
Columbus, OH 43215
mokin@nisource.com

With a copy to:

Daniel Deeh

Schiff Hardin LLP

233 8. Wacker Drive
Suite 7100

Chicago, 1L 60606
ddeebigschifthardin.com

Notice shall be deemed given when: (i) personal service of the Notice is made on the
party to be notified; (i) the Notice is mailed to the party to be notified by means of certified or
registered U.S. mail, return receipt requested, postage prepaid; or (iii) the Notice is sent to the
party to be notified by express courier such as “Federal Express”, or such other similar carmer
guaranteeing next day delivery, fees prepaid. Refusal by a party to accept a Notice shall not
affect the giving of the Notice. If agreed by the parties in a later writing, the parties may also
accept email communications as a Notice under this Agreement.




0. Indemnification.

6.1 Indemnification by NIPSCO. NIPSCO shall indemmnify, defend, and hold the
City harmless from and against any and all claims, liahilities, actions, demands, and causes of
action asserted by any third party which anse as a result of the following:

(a) NIPSCO’s performance or failure to perform any of the obligations
required of it under the terms of this Agreement, including a failure to
construct the Improvements in accordance with the Plans; or

(b) The condition or function of the Improvements prior to the City’s
acceptance of the Iiprovements as part of the public sewer system.

6.2  Indemnification by the City. The City shall indemnify, defend, and hold
NIPSCO harmless from and against any and all claims, liabilities, actions, demands, and causes
of action asserted by any third party which arise out of the following:

{a) The City's performance or failure to perform any of the obligations
required of it under the terms of this Agreement; or

(b) The condition or function of the Improvements following the City’s
acceptance of the Improvements as part of the public sewer system.

7. Miscellaneous.

7.1 Binding Agreement. This Agreement shall bind and apply to the City and
NIPSCO and their respective successors and assigns,

7.2 Invalid Provision/Severability. The invalidity or unenforceability of any
particular portion of this Agreement shall not affect the other provisions of it, and this
Agreement shall be construed in all respects as if such invalid or unenforceable provision was
omitted.

7.3  Amendments. No amendments, modifications, alterations, or additions to this
Agreement shall be binding unless made in writing and signed by the City and NIPSCO or their
respective legal representatives.

7.4  Governing Law. This Agreement shall be governed in all respects by the laws of
the State of Indiana.

7.5 Rule of Construction. The judicial rule of construction requiring or allowing a
document to be construed to the detriment or against the interests of the document’s maker or
drafter shall not apply to this Agreement.

76  Headings. The section headings in this Agreement are included solely for
convenience, and shall not affect or be used in connection with the interpretation of this

Agrecment




7.7  Counterparts. This Agreement may be executed in several counterparts, each of
which shall be deemed an original, but together the counterparts shall constitute one and the
same document.

7.8 Recitals. All recitals set forth in this Agreement are incorporated by reference
and are true.

7.9  Entire Agreement. This Agrecment constitutes the entire agreement among the
parlies concerning Materials and supersedes any prior agreements and understandings, both
written and oral, between the City and NIPSCO with respect to the subject matter contained

herein.

7.10  Agreement Subject to Approval by the Fort Wayne Board of Public Works and
the Common Council of the City of Fort Wayne. This Agreement is subject to approval by the
City’s Board of Public Works and the Common Council for the City. Should any required
approval not be obtained, this Agreement shall be void, and the parties’ respective obligations
hereunder shall terminate. Notwithstanding the foregoing, nothing in this Section shall relieve
either party of any obligation required of such party under local, state, or federal law.

7.11  Review by Counsel and Authority to Sign. The City and NIPSCO acknowledge
that they have each had the opportunity to have this Agreement reviewed by their respective
attorneys prior to its execution and that they each have the authority to execute this Agreement

binding their respective entities.

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]




IN WITNESS WHEREOF, the parties hereto have executed his Agreement as of the date
first set forth above.

NOTHERN INDIANA PUBLIC SERVICE
COMPANY, LLC

M ] .-'Fll e
By et V. G
Name: Vdge ¥, Farr-
Title: _______r_".-_}_!_{:lc:-{"o e \hermesdiod (5

THE CITY OF FORT WAYNE, BY IT5

BOARD OF PUBLIC WORKS

By:

Shan Gunawardena, Chair

Kumar Menon, Member

Mike Avila, Member -
ATTEST:

Michelle Fulk, Clerk
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City Utilities

Engineering

Interotfice Memo

Dette At 7,2018

Toc Cogrmnon Counell Mermbers

From: Anne Marie Smrchek, Manager, City Utilities Engineering
RE: CS50 Outtall Improvement Agreement

Res, #105-7-18-3

Council District # 5

Avreement between the NIPSCO and the City of Fortl Wavne for CSO Outfall Improvements. As part of a
larger project on the St. Marv's River, NIPSCO agrees to improve CSO Outfall 029 by stabilizing and
armoring the existing C50 029 Outfall through the use of sheet piling and riprap. WIPSCO is the lead entity
for this project and is responsible for bidding the project, procuring permits, etc.  The City of Fort Wayne
agrees to reimburse NIPSCO a not-to-exceed fee of $270,000 for this improvement, which is a substantially
lower cost than if the City were to undertake this project on its own.

Implications of not being approved: (S0 029 is located on the St. Mary’s River adjacent to Hall's Gashouse
Restaurant parking lot and near Headwaters Park, The outfall structure for CSO 029 is in need of repair for
continued long-term use, 17 the agreement with NIPSCO) is not approved, CSO 029 will continue to deteriorate
and increase the potential for failure. A future repair to the outfall would impact parking for Hall’s Gashouse
Restaurant and 1 leadwaters Park, Additionally. City Utilities would ineur full project costs of the project rather
than cost sharing with another agency. T'he City considered doing this project alone in 2011, At that time, the
engineer’s cstimate was $470,000 and the bids came in substantially higher than the estimate. Accordingly. the
City rejected all bids, Partnering with NIPSCO provides the best opportunity to complete the work at the
lowest possible cost to the City.

If Prior Approval is being Requested, Justif; NAA

The cost of said project funded by Sewer Utility.
Council Introduction Dale: August 14, 2018
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BILL NO. 5-18-08-11

REPORT OF COMMITTEE ON CITY UTILITIES
August 21, 2018

Russell Jehl Chair
Glynn Hines Co-Chair

All Councif Members

An Ordinance approving CSO Outfall Improvement Agreement between Northern
Indiana Public Service Company, LLC ("NIPSCO") and the City of Fort Wayne,
Indiana in connection with the Board of Public Works

COMMITTEE ON CITY UTILITIES HAVE HAD SAID Ordinance under
consideration and beg leave to report back to the Common Council that
said Ordinance

DO PASS DO NOT PASS ABSTAIN NO REC
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Public Hearing Date: N/A

Read the first time in full and on motion by Councilman Jehl.

Read the second time by title and referred to the City Utilities Committee.

Read the third time in full and on motion by Councilman Jehl, placed on passage by
the following vote:

TOTAL VOTES AYES NAYS ABSTAINED ABSENT
ARP < m O m
BARRANDA X ] ] O]
CRAWFORD X ] O ]
DIDIER X Il ] ]
ENSLEY X ] ] ]
FREISTROFFER X ] [:| ]
HINES X ] I‘___' ]
JEHL < 0 O O
PADDOCK X ] ] ]

DATED: August 28, 2018

LANA R. KEESLING, CITY CLERK

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, as

Special Ordinance No. S5-18-08-11 on the 28th dayof August , 2018
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LANA R. KEESLING  / / J PRESIDING QFF;CEé
CITY CLERK L

Presented by me to the Mayor of the City of Fort Wayne, Indiana, on the 29th
of August 2018, at the hour of X 3;“_) o'clock A.M. E.S.T.
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LANA R. KEESLING, c:lT\ﬁft;,EBK
A

: 7 :
Approved and signed by me this __-2 7 — day of o O L

2018, at the hourof_ /.2~ == O'clock .E.8.T.

RECEVED 774 7&/

AUG 30 72018 THOMAS C. HENRY, MAYDR

LANA R KEESLING
CITY CLERK




