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BILL NO. S-17-02-25 AS AMENDED .
SPECIAL ORDINANCE NO. &‘ X-4)

AN ORDINANCE APPROVING BOARD OF
WORKS RESOLUTION NO. 104-2-22-17-1
FOR DEPOSIT OF FUNDS ($272,500.00) TO
THE COURT TO TAKE POSSESSION OF
CERTAIN REAL PROPERTY (800 GLASGOW
AVENUE) BY WAY OF JUDICIAL
CONDEMNATION FOR USE BY THE CITY OF
FORT WAYNE, INDIANA FOR THE
CONSTRUCTION OF THE THREE RIVERS
PROTECTION AND OVERFLOW REDUCTION
TUNNEL.
WHEREAS, City Utilities desires to acquire 800 Glasgow Avenue to
begin construction on the Three Rivers Protection and Overflow Reduction

Tunnel (3RPORT) Project; and

WHEREAS, the City negotiated in good faith in an attempt to purchase

this property from its owner; however such negotiations were unsuccessful.

WHEREAS, the City filed for judicial condemnation in the Allen Circuit
Court and the City has exhausted all legal prerequisites required by Indiana
Code 32-24-1-4 et seq. for the condemnation of the Property located at 800

Glasgow Avenue; and

WHEREAS, in accordance with Indiana Code 32-24-1-9, the Court
appointed a panel of appraisers to assess the fair market value of the
property. The panel reported that the value is $272,500.00; and

WHEREAS, In accordance with Indiana Code 32-24-1-10, the City will
deposit $272,500.00 with the Clerk of the Court which will allow the City to
take possession of the property and begin construction of the 3RPORT
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working shaft; and

WHEREAS, pursuant to Indiana Code section 32-24-1-10, by
depositing the amount of the Combined Assessed Value, payable by two
separate checks in the respective amounts of $20,000 and $252,500,
respectively, to the Clerk of the Allen Circuit Court will allow the City to take
possession of the Property and begin construction of the 3RPORT working
shaft.

NOW, THEREFORE, BE IT ORDAINED BY THE
COMMON COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the Board of Works Resolution Number 104-
2-22-17-1 (attached hereto and made a part hereof) for the deposit of City
funds in the amount of the Combined Assessed Value as determinéd by the -
Court-appointed panel of appraisers in the Condemnation Action, to be paid
by two separate checks in the respective amounts of $20,000 and $252,500 to
the Clerk of the Allen Circuit Court, in order to take possession of the Property
for construction of the 3RPORT project, is hereby approved.

SECTION 2. This Ordlnance shall be in full force and effect from

and after its passage and any and all necessgty appyoval by Mayor.

Council l\@rﬁber

APPROVED AS TO FORM AND LEGALITY

CAAT—

Carol Helton, City Attorney
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BILL NO. S-17-02-25
SPECIAL ORDINANCE NO.

AN ORDINANCE APPROVING BOARD OF
WORKS RESOLUTION NO. 104-2-22-17-1
FOR DEPOSIT OF FUNDS ($272,500.00) TO
THE COURT TO TAKE POSSESSION OF
CERTAIN REAL PROPERTY (800 GLASGOW
AVENUE) BY WAY OF JUDICIAL
CONDEMNATION FOR USE BY THE CITY OF
FORT WAYNE, INDIANA FOR THE
CONSTRUCTION OF THE THREE RIVERS
PROTECTION AND OVERFLOW REDUCTION
TUNNEL.

WHEREAS, City Utilities desires to acquire 800 Glasgow Avenue to

begin construction on the Three Rivers Protection and Overflow Reduction

Tunnel (3RPORT) Project; and

WHEREAS, the City negotiated in good faith in an attempt to purchase
this property from its owner; however such negotiations were unsuccessful.
dicial condemnation in the Allen Circuit

WHEREAS, the City filed for ju
ired by Indiana

Court and the City has exhausted all legal prerequisites requ
Code 32-24-1-4 et seq. for the condemnation of the Property located at 800

Glasgow Avenue; and

ndiana Code 32-24-1-9, the Court
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ket value of the

appointed a panel of appraisers to assess the fair mar

property. The panel reported that the value is $272,500.00; and

WHEREAS, In accordance with Indiana Code 32-24-1-10, the City will

deposit $272,500.00 with the Clerk of the Court which will allow the City to
and begin construction of the 3RPORT
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working shaft; and

WHEREAS, pursuant to Indiana Code section 32-24-1-10, by

depositing the amount of the Combined Assessed Value, payable by two
aAsSA, 500

separate checks in the respective amounts of $20,000 and $252,800,

respectively, to the Clerk of the Allen Circuit Court will allow the City to take

possession of the Property and begin construction of the 3RPORT working

shaft.

NOW, THEREFORE, BE IT ORDAINED BY THE
COMMON COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the Board of Works Resolution Number 104-

2.22-17-1 (attached hereto and made a part hereof) for the deposit of City

funds in the amount of the Combined Assessed Value as determined by the

Court-appointed panel of appraisers in the Condemnation Action,‘to be paid
SIS0

by two separate checks in the respective amounts of $20,000 and $252;866 to

the Clerk of the Allen Circuit Court, in order to take possession of the Property

for construction of the 3RPORT project, is hereby approved.

SECTION 2. This Ordinance shall be in full force and effect from

and after its passage and any and all necessﬁoval by the Mayor.
,/ ﬁ

""Cobufcil Member

APPROVED AS TO FORM AND LEGALITY

Carol Helton, City Attorney




City Utilities

Engineering

Interoffice Memo

Date: February 22,2017

To: Common Council Members

From: Seth Weinglass, Program Manager — Capital Project Services — Telephone: 427-1330
RE: Court Deposit in Condemnation of 800 Glasgow Ave., Fort Wayne, IN 46803

Council Introduction Date: February 28, 2017—Council District #: 5

Background & supporting information:

City Utilities needs to acquire 800 Glasgow Avenue to begin construction on the Three Rivers
Protection and Overflow Reduction Tunnel (3RPORT) Project. This property, located in a derelict
industrial area adjacent to the wastewater treatment plant, will be the location of the 3RPORT working
shaft, the contractor’s base of operations to launch the tunnel boring machine and construct the tunnel.

The City negotiated in good faith in an attempt to purchase this property from its owner;
however such negotiations were unsuccessful. (The principal dispute was whether the City’s purchase
price should take into account the environmental remediation work needed on the site, which has been
contaminated by a number of industrial uses over the past century.) Having thus been unable to agree
with the owner for the purchase of the property, the City filed for judicial condemnation. In due
course, the Court heard a number of objections to the condemnation from the defendants, and
overruled all such objections, determining that the City’s negotiation had been in good faith, and that
the City is otherwise within its right to exercise its eminent domain power over this property. The
defendants’ time to appeal from those rulings has passed.

Per code, the Court appointed a panel of appraisers to assess the fair market value of the
property. The panel reported that the value is $272,500.00. Depositing that amount with the Clerk of
the Court will allow the City to take possession of the property and begin construction of the 3RPORT
working shaft.

Implications of not being approved:

This property acquisition is needed by the City to implement its combined sewer overflow
long-term control plan, to comply with the Consent Decree entered into between the City, the U.S.
Environmental Protection Agency, the U.S. Department of Justice, and the Indiana Department of
Environmental Management. Failing to approve this deposit would delay the project, potentially
causing the City to incur penalties set forth by the Consent Decree, and allowing the pollution of our
rivers to continue.

s:\engineer\forms\adm-forms\intrmemo.dot



Justification if prior approval is being requested: Not applicable

Funding source: Sewer Revenue Bond

Attachments:
* Resolution number 104-2-22-17-1 for court deposit of funds in condemnation, approved by
the Board of Public Works on February 22, 2017.

CC:  Matthew Wirtz
Justin Brugger
Diane Brown
Project file

® Page 2



EXHIBIT 1
Page 1 of 3

PROPERTY OWNER NAMES AND MAILING ADDRESSES:

Landowners: Property Max MMXIV LLC
Mailing Address: 2042 Broadway
Fort Wayne, IN 46802

AFFECTED PROPERTY ADDRESS: 800 Glasgow Ave., Fort Wayne, IN 46803

LAST DEEDS OF RECORD:
Allen County Recorder’s deed reference numbers:
2015058243 (Tax parcel no. 02-13-06-327-005.000-074)
2016006732 (Tax parcel no. 02-13-06-326-001.000-074)
[Scale drawing and full legal descriptions attached on following pages.]

INTERESTS TO BE ACQUIRED: Fee simple for all of both lots.




A RESOLUTION OF THE BOARD OF PUBLIC WORKS

OF THE CITY OF FORT WAYNE, INDIANA
APPROVING THE COURT DEPOSIT OF FUNDS IN AN AMOUNT
DETERMINED BY THE COURT-APPOINTED PANEL OF APPRAISERS
TO TAKE POSSESSION OF CERTAIN REAL PROPERTY

BY WAY OF JUDICIAL CONDEMNATION

FOR USE BY THE CITY OF FORT WAYNE, INDIANA

FOR THE CONSTRUCTION OF THE
THREE RIVERS PROTECTION AND OVERFLOW REDUCTION TUNNEL

RESOLUTION NUMBER 104-2-22-17-1

WHEREAS, the City of Fort Wayne, City Utilities, has undertaken to exercise its
power of eminent domain to acquire a fee simple interest in certain real property, located
at 800 Glasgow Avenue, in Fort Wayne, Indiana, more particularly described and
depicted in Exhibit 1 attached hereto (the “Property”), using the process of judicial
condemnation set forth by Indiana Code section 32-24-1; and

WHEREAS, acquiring the Property will facilitate the Three Rivers Protection and
Overflow Reduction Tunnel (“3RPORT”) project, by serving as the location of a working
shaft that will be the base of operations for the 3RPORT tunneling contractor to launch
the tunnel boring machine and construct the tunnel; and

, WHEREAS, the 3RPORT project is needed to bring the City into compliance

with the Consent Decree that the City entered into with the U.S. Environmental
Protection Agency, the U.S. Department of Justice, and the Indiana Department of
Environmental Management to implement a combined sewer overflow long-term control
plan; and

WHEREAS, the City has exhausted all legal prerequisites required by Indiana
Code sections 32-24-1-4 et seq. for the condemnation of the Property, and has filed a pair
of complaints (one for each parcel being acquired) for condemnation in the Allen Circuit
Court, causes numbered 02C01-16-04-PL-00218 and 02C01-16-03-PL-000158,
consolidated for hearing by the Court (the “Condemnation Action”); and

WHEREAS, the Court conducted a bench trial to receive and consider evidence
of the property owner defendants’ statutory objections to the Condemnation Action, and
thereafter issued a set of interlocutory orders overruling all such objections, and the
defendants’ time for filing an appeal from such interlocutory orders has passed; and

WHEREAS, the Court has appointed a panel of disinterested appraisers, per
Indiana Code sections 32-24-1-9 et seq., to assess the fair market value of the Property
and its improvements, as well as damages (less any benefits) to the defendants and any
other affected persons resulting from the City’s proposed construction on the Property;

and




WHEREAS, the total amount of the valuations determined by the panel of Court-
appointed appraisers pursuant to such legal process (as reflected by the two Reports of
Appraisers dated February 9, 2017, attached as Exhibit 2 and incorporated herein by this
reference) is $272,500.00 (the “ Combined Assessed Value™); and

WHEREAS, pursuant to Indiana Code section 32-24-1-10, depositing the amount
of the Combined Assessed Value, payable by two separate checks in the respective
amounts of $20,000 and $252,000, to the Clerk of the Allen Circuit Court, will allow
the City to take possession of the Property and begin construction of the 3RPORT
working shaft.

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF PUBLIC
WORKS OF THE CITY OF FORT WAYNE, INDIANA, AS FOLLOWS:

The deposit of City funds, in the amount of the Combined Assessed Value as
determined by the Court-appointed panel of appraisers in the Condemnation Action, to be
paid by two separate checks in the respective amounts of $20,000 and $252,000 to the
Clerk of the Allen Circuit Court, in order to take possession of the Property for
construction of the 3RPORT project, is hereby

APPROVED this ZZ day of Feondg !:l% ,2017.

(SIGNATURES BEGIN ON NEXT PAGE)

(REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK)




BOARD OF PUBLIC WORKS

Robert P. edy, Chair a

Kumar Menon, Member

By: n"QSCA/\"’

By:

By:

Mike Avila, Member

Attest:

Prepared by: Seth Weinglass, City of Fort Wayne, Program Manager, Capital Project
Services

ACKNOWLEDGEMENT

STATE OF INDIANA )
) SS:
COUNTY OF ALLEN )

Before me, a Notary Public, in and for said County and State personally appeared
Robert P. Kennedy, Kumar Menon, and Mike Avila, as Members of the Board of Public
Works of the City of Fort Wayne, and Lyndsey Richards, Clerk of the Board of Works,
and acknowledged the execution of the foregoing contract as and for their voluntary act
and deed for the uses and purposes therein contained.

WITNESS my hand and notarial seal this _%ay of F(/DYU a Yl/,l’ , 2017,

%MWKW

My Commission Expires: Notary Public

\”2,,0 L / W I | Resident of /Hlfm County

Lingsay K Haggerty
Notary Public Seat State of indiana
Allen County
My Commission Expires 12/02/2020




Property Max MMXN LLC
Dec. 2015058243
Parcel # 02-13-06~327~005,000~074

Propesty Max MMXN LLC
Doc. 2018006732
Pascel # 02-13-06-326-001.000-074

Compiaints for Condemnation
Causs Ho. emg_l_:;g.g
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Branch :MNA,User :TMEI Comment:

W ‘ll All

Lotz Numbered 159 thro 170, inclusive, and tho South 38 feet 6f Lot Number 171, and Lois numbeved 230 thry
241, indlusive, together with the vacated North-South allcy that Hes between Lots sumbercd 159 to 168 and Lots
numbered 230 to 239, and the vacated East-West alley that lies between Lot Number 162 and Lot Number 15
and Lot Number 233 and Lot Number 234, s vacated by Declaratory Resolution 686-1936 and the vacated alley
that les between Lots numbered 163 and 169 and Lots numbered 239 aad 240 aud the vacated'alley that Hes
between Lots numbered 169 and 170 and 240 and 241 and the East kalf of vacated alioy adjofning Lot Number
171 on the West us vacaied by General Ordinrnce No, G-23-T7, all in Whikc's Fourth Addition to the City of Fort

., ‘Wayne, zccording to ihe plat thereof, as recorded in Deed Record 68, page 476,

Together With:

A paree of iand Jocated in the Seuthwest Quarter of Section 6, Towaship 30 North, Reage 13 East, Allen
County, Indians, lying West of White's Fonrth Addition fo the City of Port Wayne, Noxth of the New York,
Chicago and St. Louis railroad (now the Norfolk & Western raliroad), South of the Manmee River and East of
‘Walton Avenue (now Anthany Boulerard), more partleularly deseribed as follovs, to-wit:

Beginning at the Northweat carner of Lot Number 241 in White's Fourth Adiition to the-City of Fort Wayne, as
recorded In Deed Reeard 60, page 476, Allen Connty Recorder's Office; thence Southerly along the East right-of-
way Hue of vacated Sand street in s3id sddition (said Sand street vacated 6/77 by General Ordinance G-23-77),a
distance of 505.00 feet fo the Bouthwest corner of Loi Number 230 [n sald addifipn; thence Westerly by a
defleciion right of 61 degrees 41 mhuntes 16 seconds, a distance 0f 56.79 feet to a poiat on the Northerly right-of-
way line of the Norfolk & Western rallroad (formesly the New York, Chicego & St Louis railroad); thence alang
s2id right-of-way as found on station map lands, fhe NY.C. & 5t. LRR. Co, Fort Wayne Div., Sta, 19434428 to

" Sta. 19465+60, dated Decomber 31, 1927, sheet 8-L2A of V-2, Ind., by a deflection right of 20 degrecs 14 minutes

25 scconds, A distance of 49,08 feet; theace continning along said rlght-ol'-mybyadeneeuonleﬂ of 7 degrees 48
minutes 39 seconds, a distance of 10492 fect, thence continuing aloug sald right-of-way by a deflection left of 3
degrees 40 minutes 50 sccoads, a distunce of 104,15 feet; thence comtinulng along sald Hight-of-way by a deflection
left of ¥ degrees 28 minutes 05 seconds, 2 distance ofm.sofeet; thenco continuing along said right-of-way by a
defection right of 1 degree 22 minutes 21 secondsy a distance of 400.76 Feet fo 8 polut on the Basterly right-of-
way line of Anthony Boulevard (formerly Walton Avennc),'as now established; thence Northerly along sald East
rigit-of-way Hize of Anthony Bonlovard by s defiection right of 88 degrees 14 minutes 24 seconds, a distanco of
37,00 fect to 2 point on fho Seuth bank of he Mupmee River; thencs Easterly slony a meander line along the
South bank of said river by a deflectian right 92 degrees 45 mingtes 18 sceonds, 2 dizinnce 0 394,92 foct ta an
fron pin sct (all iron piny set by ¢his survey arc 1/2 inck diameter by 18 Inchies long); thence continuing llan, a
meander Line by a deflection Jeft of 12 dogrees 26 minvtes 05 seconds, a disiauce of 182.31 feet to sn jrop pin set;
theuca contiuning along 2 mennder line by a deflection left of 12 degrecs 53 minuies 39 seconds, a distunes of

"163.45 féct (0 an iroa pln set; thence continuing along 2 meander lne by a deflection lelt of 16 degrees 06 minutes.

39 scconds, a distance of 131.30 feet fo an iron pin set; thenee continuing along » meander-tine by a defiection
right of 7 degrets 38 minutes 41 scconds, 8 distance of 210,15 feet to an jron pla eet; thence eontinuing along a
saeander line by a dellectinn right of9 degrees 35 minatcs 18 scconds, @ distancs of 21182 feet to an kron pin set;-
theace continuing alpog a meander Hue by a deflection lefi of 10 degrees 50 minutes 29 seconds, o distance of
12589 feet; thence continuing alony 1 meander line slong aaid South river bank by x deflectlon right of 25
degrees 43 minutes 54 seconds, & distance of 7333 foot to a polat ou the centerline of vacaied Band street; theace
Southerly along the ceaterline of snid vacated saud street by a deflection right of 125 degreca 57 mivufes 52
scconds, a distance of 92,12 feet to An iron pin set on the Westerly extension of the North Hue of Lot Namber 241
and 25.00 fect West of the Nurthwest corner of sid Lot Number 241; fhence Exsterly by a defiection loft of 98
degrecs 00 minutes, s distancs of 25,00 foet fo (he poiat of heginning, containing 4.81 acres of Lland, suare or less.

Allen Cwnly Recorder Document #: 201 3002722

Allen

ALLEN,IN

County Recorder Document #: 201600673

Station Id :CQOG
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EXHIBIT 2
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STATE OF INDIANA )

) SS:

IN THE ALLEN CIRCUIT COURT
COUNTY OF ALLEN )

CAUSE NO. 02C01-1604-PL-218
CITY OF FORT WAYNE, INDIANA

)
)
Plaintiff, )
)
)
vs. ) ]
PROPERTY MAX MMXIV, LLC ) “Bare Land Parcel” 3
OLD NATIONAL BANCORP, ) m =
d/b/a OLD NATIONAL BANK, ) 2 52
BNY MELLON CAPITAL MARKETS, ) e 30
LLC, as successor in interest to NEW ) = 2
YORK TRUST CO., and WELLS ) = 2
FARGO BANK, N.A., ) =
)
Defendants. )
REPORT OF APPRAISERS

The undersigned appraisers, being duly appointed, sworn and instructed by the Court, have

honestly, fairly and impartially assessed the total amount of just compensation due Defendant in this
case as follows:

1. On April 26, 2016, the fair market value of the interest of the land
taken by the Plaintiff in this case was twenty thousand dollars. $20,000
2. On April 26, 2016, the fair market value of the improvements, if any,
of the land taken by Plaintiff in this case was zero dollars. $0

Total just compensation, which includes residue damages plus damages

resulting from construction of the proposed improvements, amounts to
twenty thousand dollars.



1.

Dated:

Verne V. Mitchell, III, MAI
Indiana Certified General Appraiser
License Number CG69100097

202 West Berry Street, Suite 240
Fort Wayne, IN 46802 -

Dated:

Roger L. Koehlinger
License Number AB14003847

1021 South Calhoun Street
Fort Wayne, IN 46802

o RS f

Daniel J. l’(ruse,(
Indiana Certified General Appraiser
License Number CG6910092

1910 St. Joe Center Road, Suite 64
Fort Wayne, IN 46825

Dated:

2/9/17

2/9/17

-2/9/17
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STATE OF INDIANA ) IN THE ALLEN CIRCUIT COURT
) SS: | :
COUNTY OF ALLEN ) CAUSE NO. 02C01-1603-PL-158
CITY OF FORT WAYNE, INDIANA )
)
Plaintiff, ) 4
) o 2
vs. ) © Bo
) o g
PROPERTY MAX MMXIV, LLC, ) “Building Parcel” =3 g
) = 5
Defendants. ) <2
REPORT OF APPRAISERS

The undersigned appraisers, being duly appointed, sworn and instructed by the Court, have

honestly, fairly and impartially assessed the total amount of just compensation due Defendant in this
case as follows:

On March 23, 2016, the fair market value of the interest of the land

taken by the Plaintiff in this case was thirty two thousand five hundred
dollars.

$32.500
2.  OnMarch 23, 2016, the fair market value of the improvements, if any,
of the land taken by Plaintiff in this case was two hundred twenty
thousand dollars. $220,000
3.

Total just compensation, which includes residue damages plus damages

resulting from construction of the proposed improvements, amounts to
two hundred fifty two thousand five hundred dollars.

$252.500

AN
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Dated:

Verne V. Mitchell, ITl, MAT
Indiana Certified General Appraiser
License Number CG69100097

202 West Berry Street, Suite 240
Fort Wayne, IN 46802

(o Mz

Dated:

Roger L. Koehlifiger
License Number AB14003847

1021 South Calhoun Street
Fort Wayne, IN 46802

Reuif 7 His.,

Daniel J. Krusé
Indiana Certified General Appraiser
License Number CG6910092

1910 St. Joe Center Road, Suite 64
Fort Wayne, IN 46825

Déted:

_2/9/17

2/9/17

'210117




BILL NO. $-17-02-25

REPORT OF COMMITTEE ON CITY UTILITIES
March 7, 2017

Paul Ensley Chair

Tom Freistroffer Co-Chair
All Council Members

An Ordinance approving Board of Works Resolution No. 104-2-22-17-1 for
deposit of funds to the court to take possession of certain real property by way of
judicial condemnation for use by the City of Fort Wayne, Indiana, for the
construction of the Three Rivers Protection and Overflow Reduction Tunnel

800 Glasgow Avenue — Fair Market Value of $272,500.00 to be deposited

COMMITTEE ON CITY UTILITIES HAVE HAD SAID Ordinance under
consideration and beg leave to report back to the Common Council that
said Ordinance

DO'PAS DO NOT PASS ABSTAIN NO REC

LANA R. KEESLING
CITY CLERK

m%




Public Hearing Date: N/A

Read the first time in full and on motion by Counciiman Ensley.

Read the second time by title and referred to the City Utilities Committee.

Read the third time in full and on motion by Councilman Ensley, placed on passage by
the following vote:

TOTAL VOTES AYES NAYS ABSTAINED ABSENT
ARP b m O m
BARRANDA ] n OJ
CRAWFORD X | ] O
DIDIER X O ] [
ENSLEY X ] | |
FREISTROFFER X ] | ]
HINES X ] | ]
JEHL < O m O
PADDOCK X | O ]

DATED: March 14, 2017 @m%\

TANA R. KEESLING, W_G’LERK

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, as

Special Ordinance No. S-17-02-25AA onthe 14th dayof March , 2017
ATTEST:
¢ o 5, /).
14 : / /Iv/id ? JQJM
CANAR. KEESLING (/ J PRESIDING OFFICER
CITY CLERK

Presented by me to the Mayor of the City of Fort Wayne, Indiana, on the 15th
of March 2017, at the hour of 10:30 o’clock A.M. E.S.T.

_f_%%

CANA R. KEESLING, elym’LERK

z#
Approved and signed by me this /v~ _day of 27z el

2017, at the hour of .00 O’clock /ot . ES.T.

THOMAS C. HENRY, MAYOR

=i



