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BILL NO. S-15-10-30 i
SPECIAL ORDINANCE NO. s- 35

AN ORDINANCE approving CONSTRUCTION
CONTRACT - N. CLINTON STREET PAVEMENT
REHABILITATION - PHASE | CONSTRUCTION -
BOARD OF WORKS RESOLUTION #12441 -
WORK ORDER: 12441 - $2,147,733.95 between
PRIMCO INC. and the City of Fort Wayne, Indiana,
in connection with the Board of Public Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON

COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the CONSTRUCTION CONTRACT - N.
CLINTON STREET PAVEMENT REHABILITATION - PHASE |
CONSTRUCTION - BOARD OF WORKS RESOLUTION #12441 - WORK
ORDER: 12441 - $2,147,733.95 by and between PRIMCO INC. and the City
of Fort Wayne, Indiana, in connection with the Board of Public Works, is
hereby ratified, and affirmed and approved in all respects, respectfully for:

All labor, insurance, material, equipment, tools, power,
transportation, miscellaneous equipment, etc., necessary for
rehabilitation of the four (4) lanes of North Clinton St. from
Coliseum to Washington Center. Project includes
conversion of the roadway surface from concrete to asphalt,
reconstruction of the curbing and turn lanes, adding of green
infrastructure in the existing ditch lines, improved lighting at
the intersections, and landscaping along the route.

involving a total cost of TWO MILLION ONE HUNDRED FORTY-SEVEN
THOUSAND SEVEN HUNDRED THIRTY-THREE AND 95/100 DOLLARS -
($2,147,733.95). A copy of said Contract is on file with the Office of the City

Clerk and made available for public inspection, according to law.
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SECTION 2. That this Ordinance shall be in full force and effect

from and after its passage and any and all necessary approval by the Mayor.

18 g/

y Council M%ﬁtb’er ]

APPROVED AS TO FORM AND LEGALITY

(AT

Carol Helton, City Attorney
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CONSTRUCTION CONTRACT

Contract : 12441 Work Order: 12441

THIS CONTRACT made and entered into in triplicate this _ day of , 2015, by and
between PRIMCO INC. herein called CONTRACTOR, and the CITY OF FORT WAYNE, INDIANA,
an Indiana Municipal Corporation, acting by and through the MAYOR and the Board of Public Works,
herein called OWNER;

WITNESSETH, that the CONTRACTOR and the OWNER, for the considerations hereinafter named,
agree as follows:

ARTICLE 1: SCOPE OF WORK

CONTRACTOR shall furnish all labor, insurance, material, equipment, tools, power, transportation,
miscellaneous equipment, etc., necessary for the following improvement:

NORTH CLINTON STREET PAVEMENT REHABILITATION

According to all provisions of RESOLUTION NO. 12441, and do everything required by this contract
and the other documents constituting a part hereof.

ARTICLE 2: THE CONTRACT SUM

The OWNER shall pay CONTRACTOR for the performance of the contract the amount of
$2,147,733.95. In the event the amount of work is increased or decreased by OWNER, the contract sum
shall be increased or decreased according to the unit price schedule set forth in the CONTRACTOR'S
Proposal.

ARTICLE 3: PROGRESS PAYMENTS AND RETAINAGE

The CONTRACTOR may submit requests for payments no more often than every thirty (30) days for
work performed and accepted under the contract. If the CONTRACTOR is in compliance with the
provisions of the contract, the Board will make payments for such work performed and completed.
However, in any such case, the Board will retain FIVE percent (5%) of the total amount owing to insure
CONTRACTOR's compliance with the E.B.E. provisions in Article 17 attached to this contract.
Payments to the CONTRACTOR are not to exceed 95% of the total contract amount until the OWNER
has verified that the CONTRACTOR has made good faith efforts to attain the E.B.E. goal stipulated in
Article 17.

If the contract is in excess of $100,000, the contract will be subject to the standard Board of Public Works
escrow agreement. However, payment of the final 5% of the total contract amount will be dependent
upon good faith efforts to comply with the E.B.E. Rider, and subject to appropriate reduction in the event
of non-compliance, as provided in paragraph 6 of the E.B.E. goals stipulated in Article 17 attached hereto,
and subject to appropriate reduction in the event of non-compliance, as provided in paragraph 6 of the
aforementioned Article 17.

ARTICLE 4;: ACCEPTANCE AND FINAL PAYMENT

Final payment shall be due at the time the work is fully completed and accepted and the contract,
including the E.B.E. provisions in Article 17 attached hereto, is fully performed. Payments to the
CONTRACTOR are not to exceed 95% of the total contract amount until the OWNER has verified that
the CONTRACTOR has made good faith efforts to attain the E.B.E. goal stipulated in Article 17.
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Upon filing of a Completion Affidavit by the CONTRACTOR that the work is ready for final
inspection and acceptance, the Board of Public Works will direct the Engineering Department of the
OWNER to promptly make such inspection, and will direct the CONTRACT COMPLIANCE
DEPARTMENT of the OWNER to make a final recommendation on whether the CONTRACTOR
made good faith efforts to attain the E.B.E. goal stipulated in Article 17.

When the Engineering Department finds the work acceptable under the contract, and the contract is
fully performed, it shall so inform the Board of Public Works. Likewise, when the Contract
Compliance Department determines that the CONTRACTOR's efforts constitute good faith efforts to
attain the E.B.E. goal as agreed in the Article 17 and that all required contract compliance reports have
been submitted, it shall so inform the Board of Public Works through an E.B.E. Compliance Final
Report.

Upon receiving both the Engineering Department's and the Contract Compliance Department's
recommendations, the Board of Public Works shall issue a final certificate stating that the work
provided for in this Contract has been completed and is accepted, and further stating that the
aforementioned E.B.E. goal in Article 17 has been met. Thereupon, the entire balance of the Contract
sum shall be due and payable to the CONTRACTOR, provided only that CONTRACTOR shall first
furnish OWNER, if requested to do so, satisfactory evidence that all persons who have supplied labor,
material, or equipment for the work have been fully paid, and all required contract compliance reports for
this project have been submitted.

In the event that the Board of Public Works determines that good faith compliance with the E.B.E. goals
and provisions in Article 17 has not occurred, appropriate reduction in the final payment will be made,
pursuant to paragraph 6 of the aforementioned Article 17 attached hereto. Said amount shall be added to
the City of Fort Wayne E.B.E. Bond Guarantee Fund and the CONTRACTOR agrees to accept the
reduced amount as full payment under the terms of his/her contract.

If the contract is in excess of $100,000, the contract will be subject to the standard Board of Public Works
escrow agreement. However, payment of the final 5% of the total contract amount will be dependent
upon good faith efforts to comply with the E.B.E. goals in Article 17, and subject to appropriate reduction
in the event of non-compliance, as provided in paragraph 6 of the aforementioned Article 17 attached
hereto.

ARTICLE 5: WORKMEN'S COMPENSATION ACT

The CONTRACTOR will furnish immediately a certificate from the Industrial Board of the State of
Indiana, that he has complied with the Workmen's Compensation Act in accordance with Statutes of
the State of Indiana and Ordinances of the City of Fort Wayne. -

Any judgment rendered against the City of Fort Wayne in any suits for Damages for injury to real or
personal property, or for injury sustained by any person growing out of any act or doing of
CONTRACTOR, or its agents, employees or workmen or any judgment of any court or award of any
Board of Arbitrators or of the Industrial Board of the State of Indiana rendered against the City of
Fort Wayne in any suit or claim arising under said Workmen's Compensation for accidental injuries or
death suffered by his employees or the employees of any Subcontractor(s) in the course of their
employment, when notice of the pendency of such suit, hearing or arbitration shall have been given said
CONTRACTOR, shall be conclusive against CONTRACTOR as to amount, liability and all other
things pertaining thereto; it being the intent of the parties hereto that CONTRACTOR indemnify and
hold harmless OWNER in the premises. |
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ARTICLE 6: NONDISCRIMINATION OF LABOR

The CONTRACTOR further agrees to be bound by Chapter 93.036, of the Code of the City of Fort
Wayne, Indiana of 1974, passed by the Common Council of the City of Fort Wayne, Indiana as
General Ordinance No. G-34-78 (as amended) on December 12th, 1978. The successful bidder shall
file a Manpower Utilization Report for this project with the Compliance Office within ten (10) days
after completion of construction or upon request of the Office of Compliance.

ARTICLE 7: [RESERVE]

ARTICLE 8: COMPONENT PARTS OF THIS CONTRACT

The following documents are as fully a part of the contract as if hereto attached or herein repeated:

a. Notice to contractors for Resolution: 12441

b. Instructions to Bidders for Resolution: 12441

c. Contractor's Proposal dated 9/9/2015

d. Fort Wayne Engineering Department Drawing Number ST-12441

e. Supplemental Specifications for Resolution: 12441

f. Workmen's Compensation Act, Statutes of the State of Indiana and Ordinances of the
City of Fort Wayne

g. Non-Discrimination of Labor, Chapter 93.036, Code of City.

h. [Reserve] :

i. Performance and Guaranty Bond.

jo Labor and Material Payment Bond

k. Right-of-Way Cut Permit

I. Comprehensive Liability Insurance Coverage

m. Form 96

n. Article 17: Emerging Business Enterprise

o. Contract Compliance Reports

p. Vendor Disclosure Statement

q. E-Verify Affidavit

r. Drug Policy Acknowledgement Form (Contracts less than $150,000) Written Drug

Testing Plan (Contract $150,000 or more)
Completion Affidavit

ARTICLE 9: GUARANTEE OF WORKMANSHIP

At the time of execution of this contract, the CONTRACTOR shall furnish a Performance and
Guaranty Bond in favor of the City of Fort Wayne in the amount of the total value of the materials
supplied and/or work performed under the terms of this contract. The said bond shall ensure the
completion of the work covered hereunder and shall guarantee the materials and workmanship for a
period of TWO (2) YEARS following written acceptance of the work by the OWNER. "The
requirement of a Performance/Payment and Guaranty Bond shall be waived for EMERGENCY projects
under TEN THOUSAND DOLLARS ($10,000)."

ARTICLE 10: INDEMNITY

CONTRACTOR shall furnish to OWNER, within ten (10) days of the date hereof, a certificate from an
insurer acceptable to OWNER showing personal injury and property damage insurance, in force and
issued in connection with the work to be performed under this Contract, in amounts satisfactory to
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OWNER and in accordance with the Statutes of the State of Indiana.

ARTICLE 11: ADJUSTMENTS OF DISPUTES

All questions or controversies which may arise between the CONTRACTOR and the OWNER under
the provisions of this Contract shall be subject to the decision of the Chair of Board of Public Works of
the OWNER, and his/her decision shall be final and conclusive upon the parties. Provided, however, no
changes in the plans, specifications, or other phases of work covered by this Contract will be permitted
except on prior written authorization by the Board of Public Works.

ARTICLE 12: COMPLETION DATE

The CONTRACTOR agrees to complete the work specified in the contract by 10/15/2016 after having
been ordered by the OWNER to commence work under this contract.

ARTICLE 13: COUNCILMANIC APPROVAL

This Agreement, although executed on behalf of the OWNER by the Mayor and Board of Public
Works of the City of Fort Wayne, Indiana, shall not be binding upon the OWNER unless and until the
same shall have been ratified and approved by the Common Council of the City of Fort Wayne,
Indiana, and should said Commeon Council fail to approve the contract within ninety (90) days after the
date of the bid opening, then the CONTRACTOR shall not be bound to the contract unless he/shefit
elects to be so bound.

ARTICLE 14: CITY OF FORT WAYNE ALCOHOL AND DRUG POLICY

The City of Fort Wayne has in place an Alcohol and Drug Policy that also applies to any
CONTRACTORSs doing business with the City when the Contract is less than $150,000. A copy of this
policy is available for inspection in the Office of Risk Management, 200 E. Berry Street, Suite 470. The
successful bidder will be furnished a copy of said policy and, as a condition of being awarded any
contract, the successful bidder shall execute an acknowledgement of receipt of said policy and agree to be
bound by those provisions of the policy that may be applicable. A copy of this form will be retained by
the Risk Management of the City of Fort Wayne.

Pursuant to IC 36-1-12-24, when the contract is at least $150,000, the Contractor shall implement the
employee drug testing program submitted as part of its Bid. Owner may cancel this Contract if it
determines that the Contractor:

A. Has failed to implement its employee drug testing program during the term of this Contract;

B. Has failed to provide information regarding implementation of the Contractor’s employee drug
testing program at the request of Owner; or

C. Has provided to the Owner false information regarding the Contractor’s employee drug testing
program.

ARTICLE 15: EMPLOYMENT ELIGIBILITY VERIFICATION

Pursuant to IC 22-5-1.7, CONTRACTOR shall enroll in and verify the work eligibility status of all hired
employees of CONTRACTOR through the E-Verify Program (“Program”). CONTRACTOR is not
required to verify work eligibility status of all hired employees through the Program if the Program no
long exists.
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CONTRACTOR and its subcontractors shall not knowingly employ or contract with an unauthorized
alien or retain an employee or contract with a person that CONTRACTOR or its subcontractor
subsequently learns is an unauthorized alien. If CONTRACTOR violates this Section 16.23, OWNER
shall require CONTRACTOR to remedy the violation not later than thirty (30) days after OWNER
notifies CONTRACTOR. If CONTRACTOR fails to remedy the violation within the thirty (30) day
period, OWNER shall terminate the contract for breach of contract. If OWNER terminates the contract,
CONTRACTOR shall, in addition to any other contractual remedies, be liable to OWNER for actual
damages.

There is a rebuttable presumption that CONTRACTOR did not knowingly employ an unauthorized alien
if CONTRACTOR verified the work eligibility status of the employee through the Program.

If CONTRACTOR employs or contracts with an unauthorized alien but OWNER determines that
terminating the contract would be detrimental to the public interest or public property, OWNER may
allow the contract to remain in effect until OWNER procures a new contractor.

CONTRACTOR shall, prior to performing any work, require each subcontractor to certify to
CONTRACTOR that the subcontractor does not knowingly employ or contract with an unauthorized
alien and has enrolled in the Program. CONTRACTOR shall maintain on file a certification from each
subcontractor throughout the duration of the Project. If CONTRACTOR determines that a subcontractor
is in violation of this section, CONTRACTOR may terminate its contract with the subcontractor for such
violation. Such termination may not be considered a breach of contract by CONTRACTOR or the
subcontractor.

In addition, prior to commencing performance of the Contract, each Contractor and Subcontractor(s) shall
submit to Owner the E-Verify case verification number for each individual required to be verified under
IC 22-5-1.7. An individual may not commence performance of the Contract if the individual’s final case
result is “Final Nonconfirmation.” If Owner suspects a violation of this requirement, Owner is required to
refer the matter to the Indiana Department of Labor.

ARTICLE 16:

This contract is governed by Laws of the State of Indiana.

ARTICLE 17: EMERGING BUSINESS ENTERPRISE

THIS AGREEMENT made and entered into by and between the CITY OF FORT WAYNE,
hereinafter referred to as OWNER and PRIMCO INC., hereinafter referred to as CONTRACTOR,

WITNESSETH:

WHEREAS, the CONTRACTOR is the apparent low bidder on construction project commonly
referred to as the NORTH CLINTON STREET PAVEMENT REHABILITATION which project was bid
under Resolution Number 12441; and

WHEREAS, CONTRACTOR agrees that the goal for qualified Emerging Business Enterprises,
hereinafter sometimes referred to as E.B.E.'s as subcontractors on this project is 10% of the contract
amount; and

WHEREAS, OWNER has, pursuant to Executive Order 90-01 (as amended 05-08-06), adopted
a goal of at least 10% of the contract amount to Emerging Business Enterprises as defined under said
Executive Order (as amended 05-08-06); and

WHEREAS, said Executive Order (as amended 05-08-06) states:
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""Section 2, Paragraph C. Each contractor shall be required to make a good faith
effort to subcontract 10% of the contract amount to Emerging Business Enterprises
on each construction contract he/she is awarded.

In the event a contractor is unable to subcontract 10% ¢f the contract amount or
secure services of an Emerging Business Enterprise, he/she will be required to
submit a completed Request for Waiver form on which he/she will provide a written
description of the efforts taken to comply with the participation goals."

NOW, THEREFORE, in consideration of the foregoing and of the mutual agreements
hereinafter contained, the sufficiency of which consideration is hereby acknowledged, the parties
hereto agree as follows:

1. Conditional Award - Subject to approval by the Common Council of the City of
Fort Wayne as stipulated in the construction contract to which this Article is
attached, OWNER awards the construction contract to the CONTRACTOR.

2. E.B.E. Retainage requirements - If the contractor is in compliance with the
provisions of the construction contract to which this Article is attached, the Owner
will make payments for such work performed and completed. However, in any such
case, the Owner will retain FIVE percent (5%) of the total amount owing to insure
compliance with this Article. Upon final inspection and acceptance of the work, and
determination by the Fort Wayne Board of Public Works that the contractor has
made a good faith effort to subcontract 10% of the contract amount to emerging
business enterprises, the contractor will be paid in full.

In the event there is a determination that good faith compliance with this Article has
not occurred, appropriate reduction in the final payment pursuant to paragraph 6
of this Article will be made.

If the contract is in excess of $100,000, the contract will be subject to the standard
Board of Public Works escrow agreement. However, payments to the
CONTRACTOR are not to exceed 95% of the total contract amount until the
OWNER has verified that the CONTRACTOR has made good faith efforts to attain
the E.B.E. goal stipulated in this Article. Payment of the final 5% of the total
contract amount will be dependent upon good faith efforts to comply with this
Article, and subject to reduction in the event of non-compliance as provided in
paragraph 6 of this Article

3. Request for Waiver - If, at the time final payment application is made, contractor
has not attained the ten 10% E.B.E. goal, contractor shall file with the final payment
application a "Request for Waiver." Said Request for Waiver shall contain a
written description of the efforts taken by Contractor to attain the 10% E.B.E. goal.

4. Determination of Waiver Requests - The Contract Compliance Department of the
City of Fort Wayne shall examine all Requests for Waiver to determine if
Contractor's efforts constitute good faith efforts to attain such goal and shall submit
recommendations concerning said requests for Waiver for the final determination of
the Board of Public Works of the City of Fort Wayne.
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S. Good Faith Per Se. - In any case, a Contractor shall be deemed to have made good
faith efforts at compliance where E.B.E.'s have subcontracted for every sub-
contract for which there are qualified E.B.E.'s available.

6. Consequence of noncompliance - In the event the Board of Public Works approves a
recommendation that contractor failed to make good faith efforts at compliance, the
contract shall be reduced by the amount calculated as the difference between 10%
and the percentage level met. Said amount shall be added to the City of Fort Wayne
E.B.E. Bond Guarantee Fund and contractor agrees to accept the reduced amount
as full payment under the terms of his/her contract.

7. Waiver approved - In the event the Board of Public Works determines that a good
faith effort to comply with this Article has been made, the contract shall not be
reduced, and the balance owing to the contractor shall be paid in full.

ARTICLE 18: PREMATURE WORK COMMENCEMENT

Contractor shall not commence any work or operation as described in these Project Specifications and/or
Project Bid items, in part or whole, prior to the Notice-to-Proceed. Work performed prior to the date of
the Notice to Proceed shall be considered work outside of the scope of the contract for purposes of
payment. Contractor agrees that any work or operation, as described in the Project Specifications and/or
Project Bid Items, in part or whole, prior to the Notice to Proceed shall be deducted from the project Bid
Quantities and Project Cost. Contractor agrees that such action is at the Contractor’s risk and without
liability on the part of the City.

ARTICLE 19: FINDING DETERMINATION OF RESPONSIBILITY FOLLOWING
COMMENCEMENT OF WORK

A determination of responsibility may be made after work has commenced if the contractor fails to
remedy certain violations under IC 5-16-13 within thirty (30) days. For purposes of this determination,
the term “contractor” refers generally to a contractor in any contractor tier. For example, a contractor may
be found not responsible for a period up to forty-eight (48) months if one of the following occur:

(1) The contractor does not maintain general liability insurance in the amount of $1,000,000 for
each occurrence and $2,000,000 for the general aggregate;

(2) The Tier 1 contractor does not contribute 15% of the contract in work, materials, or services;

(3) The contractor does not fit within the “contractor tier” structure, as that term in defined under
IC 5-16-13-4;

(4) The contractor pays cash to any individual for work performed in connection with the
contract; or

(5) The contractor fails to provide the City with the E-verify case verification number for those
individuals required to be verified prior to beginning work on the contract.

When making a determination of responsibility after work has commenced, the severity of the violation
will be taken into consideration when determining the length of time the contractor will be found not
responsible. The period during which the contractor is considered not responsible begins on the date of
substantial completion of the public works project.
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ACKNOWLEDGEMENT

STATE OF INDIANA)

SS:
COUNTY OF ALLEN)
BEFORE ME, a Notary Public, in and for said County and State, this___day of , ,
personally appeared the within named who being by me first duly sworn upon his
oath says that he is the of and as such duly authorized to

execute the foregoing instrument and acknowledged the same as the voluntary act and deed of
for the uses and purposes therein set forth.

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal.

Notary Public

Printed Name of Notary
My Commission Expires:
Resident of County.

ACKNOWLEDGMENT
STATE OF INDIANA )
SS:)

COUNTY OF ALLEN)

BEFORE ME, a Notary Public, in and for said County and State, this day of
2014, personally appeared the within named Thomas C. Henry, Robert Kennedy, Mike Avila, Kumar
Menon and Lyndsey L. Richards, by me personally known, who being by me duly sworn said that they
are respectively the Mayor of the City of Fort Wayne, and Chairman, Members, and Clerk of the
Board of Public Works of the City of Fort Wayne, Indiana, and that they signed said instrument on
behalf of the City of Fort Wayne, Indiana, with full authority so to do and acknowledge said instrument to
be in the voluntary act and deed of said City for the uses and purposes therein set forth.

IN WITNESS WHEREOF, hereunto subscribed my name, affixed my official seal.

Notary Public

Printed Name of Notary
My Commission Expires:

Resident of County.

C:\Users\dcbrfa\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\MPYKOSRACONSTRUCTION CONTRACT-
N. Clinton Street Rehabilitation.docx



IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and year first above
written.

CONTRACTOR CITY OF FORT WAYNE

BY: BY:

THOMAS C. HENRY, MAYOR

BOARD OF PUBLIC WORKS

BY:

ROBERT KENNEDY, CHAIRMAN

BY:

KUMAR MENON, MEMBER

BY:

MIKE AVILA, MEMBER

ATTEST:
LYNDSEY L. RICHARDS, CLERK
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COMMON COUNCIL DIGEST SHEET - SUPPLEMENTAL
N. Clinton Street Pavement Rehabilitation - Phase I Construction

Action Requested:

Requesting approval of an award to Primco Inc. in the amount of
$2,147,733.95 pursuant to Board of Works resolution 12441.

Note: Brooks Construction, Inc. was the lowest most responsive bidder
among 2 bidders at 4.1% below the engineer’s estimate.

Description and Scope of Work:

The project includes rehabilitation of the four lanes of North Clinton St. from
Coliseum to Washington Center. This will include conversion of the
roadway surface from concrete to asphalt, reconstruction of the curbing
and turn lanes, adding of green infrastructure in the existing ditch lines,
improved lighting at the intersections, and landscaping along the route.

Hard surface work (roadways, sidewalks and ramps) is to be substantially
complete (ready for use) by August 13, 2016 with final completion for all
other work (landscaping and final striping) done by October 15, 2016.



Public Hearing Date, if applicable
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BILL NO. S-15-10-30

REPORT OF COMMITTEE ON PUBLIC WORKS

NOVEMBER 10, 2015

John Shoaff, Chair
Geoff Paddock, Co-Chair
All Council Members

AN ORDINANCE approving Construction Contract - N. Clinton Street
Pavement Rehabilitation - Phase I Construction - Board of Works Resolution
#12441 - Work Order #12441 - $2,147,733.95 between Primco Inc. and the City
of Fort Wayne, Indiana, in connection with the Board of Public Works.

COMMITTEE ON PUBLIC WORKS HAVE HAD SAID Ordinance under

consideration and beg leave to report back to the Common Council that said
ordinance

DO NOT PASS ABSTAIN NO REC

LD

[}
el e——

I

v
7 Ik
”ﬁﬂ ¢

MICHELLE D. CHAMBERS
CITY CLERK



