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BILL NO. S$-13-11-15
SPECIAL ORDINANCE NO. S- /02 -] 3

AN ORDINANCE approving CONSTRUCTION
COORDINATION AGREEMENT FOR
MAPLECREST WIDENING FROM  LAKE

AVENUE TO STATE BLVD between INDIANA

DEPARTMENT OF TRANSPORTATION and the

City of Fort Wayne, Indiana, in connection with the
Board of Public Works.

NOW, THEREFORE, BE IT ORDAINED BY THE COMMON
COUNCIL OF THE CITY OF FORT WAYNE, INDIANA:

SECTION 1. That the CONSTRUCTION COORDINATION
AGREEMENT FOR MAPLECREST WIDENING FROM LAKE AVENUE TO

STATE BLVD by and between INDIANA DEPARTMENT OF

TRANSPORTATION and the City of Fort Wayne, Indiana, in connection with

the Board of Public Works, is hereby ratified, and affirmed and approved in all

respects, respectfully for:

All labor, insurance, material, equipment, tools, power,
transportation, miscellaneous equipment, etc., necessary for
Widening of Maplecrest Road between Lake Avenue and
State Blvd to 4-lanes with a center left-turn lane. Project
also includes a five (5) foot sidewalk on one side with a ten
(10) foot trail on the other, curb and gutter with storm
sewers, a new traffic signal at the intersection of Maplecrest

& Monarch, post mounted LED street lights, and a new
water main:

involving a total cost of FOUR MILLION, SIX HUNDRED THOUSAND AND
00/100 DOLLARS - ($4,600,000.00) — (80% by Federal Grant Funds). A copy
of said Contract is on file with the Office of the City Clerk and made available
for public inspection, according to law.
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SECTION 2. That this Ordinance shall be in full force and effect
from and after its passage and any and all necessary approval by the Mayor.

ncil Member

APPROVED AS TO FORM AND LEGALITY

- a =

Carol Helton, City Attorney
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INDIANA DEPARTMENT OF TRANSPORTATION - LOCAL PUBLIC AGENCY
PROJECT COORDINATION CONTRACT

EDS #: A249-14-320151
Des. No.: 0500695
CFDA No.: 20.205

This Contract is made and entered into effective as of the date of the Indiana Attorney General signature
affixed to this Contract, by and between the State of Indiana, acting by and through the Indiana

Department of Transportation, (hereinafter referred to as INDOT), and the City of Fori Wayne, a local
public agency in the State of Indiana (hereinafter referred to as the LPA), and collectively referred to as

the PARTIES.

NOTICE TO PARTIES

Whenever any notice, statement or other communication is requited under this Contract, it shall
be sent to the following address, unless otherwise specifically advised.

A.  Notice to INDOT, regarding contract provisions shall be sent to:

Office of LPA and Grant Administration

Attention: Director of LPA and Grant Administration
100 North Senate Avenue, Room N955

Indianapolis, Indiana 46204

B.  Notices to INDOT regarding project management shall be sent to respective District Office:

Fort Wayne District Office
5333 Hatfield Road

Fort Wayne, Indiana 46808
C. Notices to the LPA shall be sent to:

City of Fort Wayne
200 East Berry Street
Fort Wayne, Indiana 46802

RECITALS

WHEREAS, LPA has applied to INDOT, and INDOT has approved the LPA’s application to
receive federal funds for the Project described in Attachment A, and

WHEREAS, LPA agrees to pay its share of the Project cost as stated in this Contract, and

WHEREAS, the PARTIES desire to contract on certain project description, scheduling, and
funding allocation, and '

WHEREAS, the PARTIES have determined the Project, is in the best interests of the citizens of
the State of Indiana, and
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WHEREAS, the PARTIES execute this Contract pursuant to Indiana Code §§ 8-23-2-5, 8-23-2-6,
8-23-4-7, 36-1-4-7, and 36-1-7-3, and Titles 23 and 49 of the United States Code and Titles 23 and 49 of

the Code of Federal Regulations, and

WHEREAS, the LPA desires to expedite delivery of the Project, comply with all Federal
requirements and fiscally manage the Project, and

-’

NOW THEREFORE, in consideration of the mutual covenants and promises herein contained,
the LPA and INDOT agree as follows:

The “Recitals” and “Notice to PARTIES” above are hereby made an integral part and specifically
incorporated into this Contract.

SECTION1 PROJECT DESCRIPTION. INDOT and the LPA enter into this Contract to
complete the project described in Attachment A (the “Project”), herein attached to and made an integral part
of this Confract. :

SECTIONII  LPA RESPONSIBILITIES. The LPA will provide the information and services, or
shall cause the information and services to be provided, as set out in Attachment B (LPA’s Rights and
Duties), herein attached to and made an integral part of this Contract. The LPA will follow all applicable
INDOT procedures, guidelines, manuals, standards, specifications and directives.

SECTION II INDOT RESPONSIBILITIES. INDOT will provide the information and services as
set out in Attachment C (INDOT’s Rights and Duties), herein attached to and made an integral part of this
Contract.

SECTIONIV PROJECT FUNDS. INDOT will not share in the cost of the Project. INDOT will
disburse funds from time to time; however, INDOT will be reimbursed by the Federal Highway
Administration (FHWA) or the LPA. Payment will be made for the services performed under this Contract
in accordance with Attachment D (Project Funds), which is herein attached to and made an integral part of
this Contract.

SECTIONY  TERM AND SCHEDULK.

A. Ifthe LPA has the plans, special provisions, and cost estimate (list of pay items, quantities,
and unit prices) for the Project ready such that federal funds can be obligated (INDOT
obligates the funds about 7 weeks before the date bids are opened for the construction
contract) between July 1, 2013 and June 30, 2014, INDOT will make the federal funds
shown in section LA. and/or LB. of Attachment D available for the Project, provided the

Project is eligible. ‘

B. In the event that federal funds for the Project are not obligated during the period listed in
section V.A., the federal funds allocated to the Project will lapse.

SECTION VI GENERAL PROVISIONS

A, Access to Records. The LPA shall maintain all books, documents, papers, correspondence,
accounting records and other evidence pertaining to the cost incurred under this Contract, and shall
make such materials available at their respective offices at all reasonable times during the period of
this Contract and for five (5) years from the date of final payment under the terms of this Contract,
for inspection or audit by INDOT and/or the Federal Highway Administration (“FHWA?”) or its
authorized representative, and copies thereof shall be furnished free of charge, if requested by
INDOT, and/or FHWA. The LPA agrees that, upon request by any agency participating in
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undersigned shall complete and submit Standard Form-LLL, (Disclosure Form to Report
Lobbying), in accordance with its instructions.

3. The LPA also agrees by signing this Contract that it shall require that the language of this
certification be included in all lower tier subcontracts, which exceed $100,000, and that all such
sub recipients shall certify and disclose accordingly. Any person who fails to sign or file this
required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each failure.

E. Compliance with Laws.

1. The LPA shall comply with all applicable federal, state and local laws, rules, regulations and
ordinances, and all provisions required thereby to be included herein are hereby incorporated
by reference. The enactment or modification of any applicable state or federal statute or the
promulgation of rules or regulations there under, after execution of this Contract shall be
reviewed by INDOT and the LPA to determine whether the provisions of this Contract
require formal modification,

2.  The LPA acknowledges that federal requirements provide for the possible loss of federal
funding to one degree or another when the requirements of Public Law 91-646 and other
applicable federal and state laws, rules and regulations are not complied with.

3. The LPA acknowledges paragraph 7 of the Federal Highway Program Manual, Volume 7,
Chapter 1, Section 3, entitled “Withholding Federal Participation” which is herewith quoted
in part as follows: “Where correctable noncompliance with provisions of law or FHWA
requirements exist, federal funds may be withheld until compliance is obtained. Where
compliance is not correctable, the FHWA may deny participation in parcel or project costs in
part or in total.” ‘

4,  The LPA and its agents shall abide by all ethical requirements that apply to persons who have
a business relationship with the State, as set forth in Indiana Code § 4-2-6, ef seq., Indiana
Code § 4-2-7, et seq., the regulations promulgated there under, and Executive Order 05-12,
dated January 12, 2005, If the LPA is not familiar with these ethical requirements, the LPA
should refer any questions to the Indiana State Ethics Commission, or visit the Indiana State
Ethics Commission website at <<http:/www.in.gov/ethics/>>>. If the LPA or its agents
violate any applicable ethical standards, INDOT may, in its sole discretion, terminate this
Contract immediately upon notice to the LPA. In addition, the LPA may be subject to
penalties under Indiana Code §§ 4-2-6, 4-2-7, 35-44-1-3 and under any other applicable State
or Federal laws.

5. The LPA represents and warrants that the LPA and its subcontractors, if any, shall obtain and
maintain all required permits, licenses, registrations and approvals, as well as comply with all
health, safety, and environmental statutes, rules, or regulations in the performance of work
activities under this agreement. Failure to do so may be deemed a material breach of this
Contract and grounds for termination and denial of further work with the State.

6.  Asrequired by 1.C. 5-22-3-7;

(1) The LPA and any officials of the LPA certify that:
(A) the LPA, except for de minimis and nonsystematic violations, has not violated
the terms of:
(i) IC §24-4.7 [Telephone Solicitation Of Consumers];
(ii) IC §24-5-12 [Telephone Solicitations]; or
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(iii) IC §24-5-14 [Regulation of Automatic Dialing Machines}; in the previous
three hundred sixty-five (365) days, even if IC §24-4.7 is preempted by
federal law; and

(B) the LPA will not violate the terms of IC §24-4.7 for the duration of the Contract,
even if IC §24-4.7 is preempted by federal law.

(2)  The LPA and any officials of the LPA certify that an affiliate or official of the LPA and
any agent acting on behalf of the LPA or on behalf of an affiliate or official of the LPA
except for de minimis and nonsystematic violations,

(A) has not violated the terms of I1C §24-4.7 in the previous three hundred sixty-five
(365) days, even if IC §24-4.7 is preempted by federal law; and

!
(B) will not violate the terms of IC §24-4.7 for the duration of the Contract, even if
IC §24-4.7 is preempted by federal law.

Disadvantaged Business Enterprise Program. Notice is hereby given to the LPA or a LPA

Contractor that failure to catry out the requirements set forth in 49 CFR Sec. 26. 13(b) shall
constitute a breach of this Contract and, after notification, may result in termination of this Contract
or such remedy as INDOT deemns appropriate.

The referenced section requires the following policy and disadvantaged business enterprise
("DBE") assurance to be included in all subsequent contracts between the LPA and any contractors,
- vendors or suppliers:

The LPA shall not discriminate on the basis of race, colot, national origin, or sex in the
performance of this Contract. The LPA shall carry out applicable requirements of 49 CFR
Part 26 in the award and administration of DOT-assisted contracts. Failure by the LPA to
carry out these requirements is a material breach of this Contract, which may result in the
termination of this Contract or such other remedy, as INDOT, as the recipient, deems
appropriate. -

As part of the LPA’s equal opportunity affirmative action program, it is required that the LPA shall
take positive affirmative actions and put forth good faith efforts to solicit proposals or bids from
and to utilize disadvantaged business enterprise contractors, vendors or suppliers.

Disputes.

1. Should any disputes arise with respect to this Contract, the LPA and INDOT agree to act
immediately to resolve such disputes, Time is of the essence in the resolution of disputes.

2. The LPA agrees that, the existence of a dispute notwithstanding, it shall continue without
delay to carry out all of its responsibilities under this Contract that are not affected by the
dispute. Should the LPA fail to continue to perform its responsibilities regarding all non-
disputed work, without delay, any additional costs incurred by INDOT or the LPA as a result
of such failure to proceed shall be borne by the LPA.

3. If a party to the contract is not satisfied with the progress toward resolving a dispute, the
party must notify in writing the other party of this dissatisfaction. Upon written notice, the
PARTIES have ten (10) working days, unless the PARTIES mutually agree to extend this
period, following the notification to resolve the dispute. If the dispute is not resolved within
ten (10) working days, a dissatisfied party will submit the dispute in writing according to the
following procedure:

Page 5 of 11




Version 8-15-2013

4. The PARTIES agree to resolve such matters through submission of this dispute to the
Commissioner of INDOT. The Commissioner shall reduce a decision to writing and mail or
otherwise furnish a copy thereof to the LPA within ten (10) working days after presentation
of such dispute for action. The presentation may include a period of negotiations,
clarifications, and mediation sessions and will not terminate until the Commissioner or one of
the PARTIES concludes that the presentation period is over. The Commissioner's decision
shall be final and conclusive unless either party mails or otherwise furnishes to the
Commissioner, within ten (10) working days after receipt of the Commissioner's decision, a
written appeal. Within ten (10) working days of receipt by the Commissioner of a written
request for appeal, the decision may be reconsidered. If a party is not satisfied with the
Commissionet’s ultimate decision, the dissatisfied party may submit the dispute to an Indiana
court of competent jurisdiction.

5. INDOT may withhold payments on disputed items pending resolution of the dispute. The
unintentional nonpayment by INDOT to the LPA of one or more invoices not in dispute in
accordance with the terms of this Contract will not be cause for LPA to terminate this
Contract, and the LPA may bring suit to collect these amounts without following the disputes
procedure contained herein.

Drug-Free Workplace Certification, As required by Executive Order No. 90-5 dated April 12,
1990, issued by the Governor of Indiana, the Contractor hereby covenants and agrees to make a
good faith effort to provide and maintain a drug-free workplace. The Contractor will give written
notice to the State within ten (10) days after receiving actual notice that the Contractor, or an
employee of the Contractor in the State of Indiana, has been convicted of a criminal drug violation
occurring in the workplace. False certification or violation of this certification may result in
sanctions including, but not limited to, suspension of contract payments, termination of this
Contract and/or debarment of contracting opportunities with the State for up to three (3) years.

In addition to the provisions of the above paragraph, if the total amount set forth in this Contract is
in excess of $25,000.00, the Contractor certifies and agrees that it will provide a drug-free
wotkplace by:

1. Publishing and providing to all of its employees a statement notifying them that the unlawful
manufacture, distribution, dispensing, possession or use of a controlled substance is prohibited
in the Contractor’s workplace, and specifying the actions that will be taken against employees
for violations of such prohibition;

2. Establishing a drug-free awareness program to inform its employees of (1) the dangers of drug
abuse in the workplace; (2) the Contractor’s policy of maintaining a drug-free workplace; (3)
any available drug counseling, rehabilitation and employee assistance programs; and (4) the
penalties that may be imposed upon an employee for drug abuse violations occurting in the
workplace;

3. Notifying all employees in the statement required by subparagraph (A) above that as a
condition of continued employment, the employee will (1) abide by the terms of the statement;
and (2) notify the Contractor of any criminal drug statute conviction for a violation occurring in
the workplace no later than five (5) days after such conviction;

4. Notifying the State in writing within ten (10) days after receiving notice from an employee
under subdivision (C)(2) above, or otherwise receiving actual notice of such conviction;
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5. Within thirty (30) days after receiving notice under subdivision {O)(2) above of a conviction,
imposing the following sanctions or remedial measures on any employee who is convicted of
drug abuse violations occurring in the workplace: (1) taking appropriate personnel action
against the employee, up to and including termination; or (2) requiring such employee to
satisfactorily participate in a drug abuse assistance or rehabilitation program approved for
such purposes by a federal, state or local health, law enforcement, or other appropriate
agency; and

6. Making a good faith effort to maintain a drug-free workplace through the implementation of
subparagraphs (A) through (E) above.

Force Majeure. In the event either party is unable to perform any of its obligations under this
Contract or to enjoy any of its benefits because of natural disaster or decrees of governmental bodies
not the fault of the affected party (hereinafter referred to as a Force Majeure Event), the party who has
been so affected shall immediately give notice to the other party and shall do everything possible to
resume performance. Upon receipt of such notice, all obligations under this Contract shall be
immediately suspended. If the period of nonperformance exceeds thirty (30) days from the teceipt of
notice of the Force Majeure Event, the party whose ability to perform has not been so affected may,
by giving written notice, terminate this Contract,

Funding Cancellation Clanse. When the Director of the State Budget Agency makes a written
determination that funds are not appropriated or otherwise available to support continuation of the
performance of this Contract, this Contract shall be canceled. A determination by the Director of
the State Budget Agency that funds are not appropriated or otherwise available to support
continuation of performance shall be final and conclusive, -

Governing Laws. This Contract shall be construed in accordance with and governed by the laws
of the State of Indiana and suit, if any, must be brought in the State of Indiana.

Indemnification, The LPA agrees to and shall indemnify, defend, exculpate, and hold harmless
the State of Indiana, INDOT and/or its/their officials, agents, representatives, attorneys and
employees , individually and/or jointly, from any and all claims, demands, actions, liability and/or
liens that may be asserted by the LPA and/or by any other person, firm, corporation, insurer,
government or other legal entity, for any claim for damages arising out of any and all loss,
damage, injuries, and/or other casualties of whatsoever kind, or by whomsoever caused, to the
person or property of anyone on or off the right-of-way, arising out of or resulting from the
performance of the contract or from the installation, existence, use, maintenance, condition,
repairs, alteration and/or removal of any equipment or material, whether due in whole or in part to
the acts and/or omissions and/or negligent acts and/or omissions:

(a)  ofthe State of Indiana, INDOT, and/or its/their officials, agents, representatives, attorneys
and/or employees, individually and/or jointly;

(b)  of'the LPA, and/or its officials, agents, representatives, attorneys and/or employees,
individually and/or jointly;

() ofany and all persons, firms, corporations, insurers, government or other legal entity
engaged in the performance of the contract; and/or

(d)  the joint negligence of any of them, including any claim arising out of the Worker’s
Compensation law or any other law, ordinance, order, or decree,
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The LPA also agrees to pay all reasonable expenses and attorney’s fees incurred by or impaosed
on the State of Indiana, INDOT and/or its/their officials, agents, representatives, attorneys, and/or
employees, md1v1dually and/or jointly, in connection herewith in the event that the LPA shall
default under the provisions of this section.

The LPA also agrees to pay all reasonable expenses and attorney’s fees incurred by or imposed
on the State of Indiana, INDOT and/or its/their officials, agents, representatives, attorneys, and/or
employees, individually and/or jointly, in asserting successfully a claim against the LPA for
indemnity pursuant to this contract.

Merger & Modification. This Contract constitutes the entire agreement between the PARTIES.
No understandings, agreements, or representations, oral or written, not specified within this
Contract will be valid provisions of this Contract. This Contract may not be modified,
supplemented or amended, in any manner, except by written agreement signed by all necessary
PARTIES.

No Investment in Iran. As required by IC 5-22-16.5, the LPA certifies that the LPA is not
engaged in investment activities in Iran. Providing false certification may result in the
consequences listed in IC 5-22-16.5-14, including termination of this Contract and denial of future
state contracts, as well as an imposition of a civil penalty.

Non-Discrimination.

1. Pursuant to L.C. 22-9-1-10 and the Civil Rights Act of 1964, the LPA, shall not discriminate
against any employee or applicant for employment, to be employed in the performance of work
under this Contract, with respect to hire, tenure, terms, conditions or privileges of employment
or any matter directly or indirectly related to employment, because of race, color, religion, sex,
disability, national origin, ancestry or status as a veteran, Breach of this covenant may be
regarded as a material breach of this Contract. Acceptance of this Contract also signifies
compliance with applicable Federal laws, regulations, and executive orders prohibiting
discrimination in the provision of setvices based on race, color, national origin, age, sex,
disability or status as a veteran.

2. The LPA understands that INDOT is a recipient of Federal Funds. Pursuant to that
understanding, the LPA, agrees that if the LPA employs fifty (50) or more employees and does
at least $50,000 worth of business with the State and is not exempt, the LPA will comply with
the affirmative action reporting requirements of 41 CFR 60-1.7. The LPA shall comply with
Section 202 of executive order 11246, as amended, 41 CFR 60-250, and 41 CFR 60-741, as
amended, which are incorporated herein by specific reference. Breach of this covenant may be
regarded as a material breach of Contract.

It is the policy of INDOT to assure full compliance with Title VI of the Civil Rights Act of
1964, the Americans with Disabilities Act and Section 504 of the Vocational Rehabilitation
Act and related statutes and regulations in all programs and activities. Title VI and related
statutes require that no person in the United States shall on the grounds of race, color or
national origin be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.
(INDOT’s Title VI enforcement shall include the following additional gtounds sex, ancestry,
age, income status, religion and dlsablhty )

3. During the performance of this Contract, the LPA, for itself, its assignees and successors in

interest (hereinafter referred to as the “LPA”) agrees to the following assurances under Title
VI of the Civil Rights Act of 1964
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Compliance with Regulations: The LPA shall comply with the regulations relative to
nondiscrimination in Federally-assisted programs of the Department of Transportation,
Title 49 CFR Part 21, as they may be amended from time to time (hereinafter referred
to as the Regulations), which are herein incorporated by reference and made a part of
this Contract.

Nondiscrimination: The LPA, with regard to the work performed by it during the
Contract, shall not discriminate on the grounds of race, color, sex, national origin,
religion, disability, ancestry, or status as a veteran in the selection and retention of
subcontractors, including procurements of materials and leases of equipment. The LPA
shall not participate either directly or indirectly in the discrimination prohibited by
section 21.5 of the Regulation, including employment practices when the Contract
covers a program set forth in Appendix B of the Regulations.

Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In

all solicitations either by competitive bidding or negotiation made by the LPA for work
to be performed under a subcontract, including procurements of materials or leases of
equipment, each potential subcontractor or supplier shall be notified by the LPA of the
LPA’s obligations under this Contract, and the Regulations relative to
nondiscrimination on the grounds of race, color, sex, national origin, religion,
disability, ancestry, or status as a veteran.

Information and Reports: The LPA shall provide all information and reports required
by the Regulations, or directives issued pursuant thereto, and shall permit access to its
books, records, accounts, other sources of information, and its facilities as may be
determined by the Indiana Department of Transportation and Federal Highway
Administration to be pertinent to ascertain compliance with such Regulations, orders
and instructions. Where any information required of an LPA is in the exclusive
possession of another who fails or refuses furnish this information, the LPA shall so
certify to the Indiana Department of Transportation or the Federal Highway
Administration as appropriate, and shall set forth what efforts it has made to obtain the
information.

Sanctions for Noncompliance: In the event of the LPA’s noncompliance with the
nondiscrimination provisions of this Contract, the Indiana Department of
Transportation shall impose such contract sanctions as it or the Federal Highway
Administration may determine to be appropriate, including, but not limited to: (a)
withholding payments to the LPA under the Contract until the LPA complies, and/or
(b) cancellation, termination or suspension of the Contract, in whole or in part,

Incorporation of Provisions: The LPA shall include the provisions of paragraphs a
through f in every subcontract, including procurements of materials and leases of
equipment, unless exempt by the Regulations, or directives issued pursuant thereto.

The LPA shall take such action with respect to any subcontract or procurement as the Indiana
Department of Transportation or the Federal Highway Administration may direct as a means
of enforcing such provisions including sanctions for non-compliance, provided, however, that
in the event the LPA becomes involved in, or is threatened with, litigation with a
subcontractor or supplier as a result of such direction, the LPA may request the Indiana
Department of Transportation to enter into such litigation to protect the interests of the
Indiana Department of Transportation, and, in addition, the LPA may request the United
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States of America to enter into such litigation to protect the interests of the United States of
America.

Payment. All payments made by INDOT, if any, shall be made in arrears in conformance with
State fiscal policies and procedures and, as required by LC. 4-13-2-14.8, by electronic funds
transfer to the financial institution designated by the LPA in writing unless a specific waiver has
been obtained from the Indiana Auditor of State, No payments will be made in advance of receipt
of the goods or services that are the subject of this Contract except as permitted by 1.C. 4-13-2-20,

Penalties, Interest and Attorney's Fees. INDOT will in good faith perforrﬁ its required obligations
hereunder, and does not agree to pay any penalties, liquidated damages, interest, or attorney's fees,
except as required by Indiana law in part, 1.C. 5-17-5, 1.C. 34-54-8, and L.C. 34-13-1.

Pollution Control Requirements. If this Contract is for $100,000 or more, the LPA:

1.  Stipulates any facility to be utilized in performance under or to benefit from this Contract is not
listed on the Environmental Protection Agency (EPA) List of Violating Facilities issued
pursuant to the requirements of the Clean Air Act, as amended, and the Federal Water Pollution
Control Act, as amended,

2. Agrees to comply with all of the requirements of the Clean Air Act (including section 114) and
. the Federal Water Pollution Control Act (inchuding section 308) and all regulations and
guidelines issued there under; and

3. Stipulates, as a condition of federal aid pursuant to this Contract, it shall notify INDOT and the
FHWA of the receipt of any advice indicating that a facility to be utilized in performance under
or o benefit from this Contract is under consideration to be listed on the EPA List of Violating
Facilities. '

Severability. The invalidity of any section, subsection, clause or provision of the Contract shall not
affect the validity of the remaining sections, subsections, clauses or provisions of the Contract.

Status of Claims. The LPA shall be responsible for keeping INDOT currently advised as to the
status of any claims made for damages against the LPA resulting from services performed under this
Contract. The LPA shall send notice of claims related to work under this Contract to:

Chief Counsel ‘
Indiana Department of Transportation

100 North Senate Avenue, Room N758
Indianapolis, Indiana ~ 46204-2249

The remainder of this page is intentionally left blank,
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Non-Collusion
The undersigned attests, subject to the penalties for perjury, that he/she is the LPA, or that he/she is the
properly authorized representative, agent, member or officer of the LPA, that he/she has not, nor has any
other member, employee, representative, agent or officer of the LPA, directly or indirectly, to the best of
his/her knowledge, entered into or offered to enter into any combination, collusion or agreement to receive
or pay, and that he/she has not received or paid, any sum of money or other consideration for the execution
of this Contract other than that which appears upon the face of this Contract,

In Witness Whereof, LPA and the State of Indiana have, through duly authorized representatives,
entered into this Contract. The parties having read and understand the forgoing terms of this Contract do by
their respective signatures dated below hereby agree to the terms thereof,

CITY OF FORT WAYNE STATE OF INDIANA
Y, Department of Transportation

T a%n € - Recommended for approval by:

Honorable Thomas C. Henry, M?eﬁ

Board of Public Works Robert D, Cales, Director

Contract Administration Division

Date:

Executed by:

bert? Kennedy, C}éz

Kumar Metion, Member

/}ZLZ& ﬂ . Troy A. Woodruff, Chief of Staff

Mike Avila, Member

Date: \'f?(j)}é/}')’l.bé/) (5,, 20/ 5—

Department of Administration

Jessica Robertson, Commissioner

Date:

Attes
XZ/ LU\Q Z‘Q aj/ State Budget Agency

Adricia A. Roller, Controller

Brian E. Bailey, Director

Date:

Approved as to Form and Legality:

(FOR)
Gregory F. Zoeller, Attorney General of Indiana

. Date:

Page 11 of 11




Version 8-15-2013

ATTACHMENT A
PROJECT DESCRIPTION
Des. No.: - 0500695
Program: Group I

Type of Project:  Road Reconstruction (3R/4R Standards)

Location: Maplecrest Road

A general scope/description of the Project is as follows:

A project for road reconstruction (3R/4R standards) on Maplecrest Road from Lake Avenue to
State Blvd., in the City of Fort Wavne, Allen County, Indiana.

Attachment A, Page 1 of 1
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ATTACHMENT B

LPA’S RIGHTS AND DUTIES

In addition to any other rights and duties required by Indiana or federal law, regulations, rules,

policies or procedures, or described elsewhere in this Contract, the following are the LPA’s rights and
duties under this Contract for the Project.

1.

The LPA has requested and intends to use federal funds to partially pay for the Project, The
LPA asserts that the LPA has completed or will complete the Project in accordance with
INDOT’s Design Manual (See http://www.in.gov/div/contracts/standards/dm.html) and all
pertinent state and federal laws, regulations, policies and guidance. The LPA or its consultant
shall prepare the environmental document(s) for the Project in accordance with INDOT’s
Environmental Manual (See http://www.in.gov/indot/7287.htm.). Land acquisition for the
Project by the LPA or its consultant shall be in accordance with INDOT’s Real Estate

Manuals (See http://www.in.gov/indot/3018 htm ).

The LPA acknbwledgeé that in order for the cost of consultant services to be eligible for
federal funds or federal credits, the consultant selection must be accordance with INDOT’s
consultant selection procedure.

REQUIREMENTS FOR ADDITIONAL CONTRACTS

A. If the LPA wishes to contract with a consultant, contractor or other agent to complete
work on the Project, LPA may:

1. use the “LPA-CONSULTANT Agreement”, which is found at

hitp://www.in.gov/indot/div/projects/LPASection/ and is incorporated by

reference; or
2. use a form of agreement that has been reviewed and approved by INDOT.

The LPA agrees to provide all relevant documents including, but not limited to, all plans,
specifications and special provisions, to INDOT for review and approval, and such approval
will not be unreasonably withheld. If INDOT does not approve an LPA submittal, the LPA
shall cause the submittal to be modified in order to secure INDOT’s approval. The LPA
understands that if it fails to provide a submittal, submits it late, or the submittal is not
approvable, the schedule, cost, and federal funds for the Project may be jeopardized.

The LPA agrees to complete all right-of-way acquisition, utility coordination and acquire the
necessary permit(s) and submit documentation of such to INDOT. The utility coordination
shall be in accordance with 105 IAC 13.

At least ninety to one hundred twenty (90 to 120) calendar days prior to INDOT"s scheduled
construction letting for the project, the LPA will submit to INDOT documentation of the
LPA’s fiscal body’s resolution or other official action irrevocably committing the LPA to
fund the LPA’s cost of the Project as described in Attachment D.
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If the LPA has failed to meet any of the requirements of sections 1, 2, 4, 5, or 6 above,
INDOT will not let the construction project. If INDOT, and FHWA where necessary,
approve LPA’s submittals, INDOT shall schedule the Project for letting at the next
reasonable date.

The LPA shall pay the cost of the invoice of the construction, utility, and/or railroad work
within thirty (30) calendar days from the date of INDOT’s award of the construction contract.

The LPA understands time is of the essence regarding the Project timeline and payment of
costs by the LPA. Delays in payment may cause substantial time delays and/or increased
costs for the Project. If the LPA has not paid the full amount of the amount billed by INDOT,
in accordance with Attachment D, within sixty (60) calendar days past the due date, INDOT
shall be authorized to cancel all contracts relating to this contract including the contracts
listed in ILA.1 of Attachment D and/or proceed in accordance with I.C. 8-14-1-9 to compel
the Auditor of the State of Indiana to make a mandatory transfer of funds from the LPA’s
allocation of the Motor Vehicle Highway Account to INDOT’s account,

The LPA shall also be responsible for all costs associated with additional provisions and/or
expenses in excess of the federal funds allocated to the project. The LPA, in conjunction
with FHWA (if applicable) and INDOT shall review and approve all change orders submitted
by the field Project Engineer/Supervisor, and such approvals shall not be unreasonably
withheld.

The LPA shall provide competent and adequate engineering, testing, and inspection service to
ensure the performance of the work is in accordance with the construction contract, plans and
specifications and any special provisions or approved change orders. If, in INDOT’s opinion,
the services enumerated in this section are deemed to be incompetent or inadequate or are
otherwise insufficient or if a dispute arises, INDOT shall, in its sole discretion, have the right
to supplement the services or replace the engineers or inspectors providing these services at
the sole expense of the LPA.

A.  Ifproject inspection will be provided by full-time LPA employees:
The personnel must be employees of the LPA, Temporary employment or retainage-
based payments are not permissible. INDOT must pre-approve, in writing, the LPA’s
personnel. Only costs incurred after INDOT’s written notice to proceed to the LPA
shall be eligible for federal-aid participation. All claims for federal-aid shall be
submitted to the District office, referenced on Page 1, for payment.

or

B.  If project inspection will be provided by the LPA’s consultant:

INDOT must approve, in writing, the consultant personnel prior to their assignment to
the project. The LPA shall execute a contract with a consultant setting forth the scope
of work and fees. The LPA shall submit this contract to INDOT prior to INDOT’s
construction letting for the Project. Only costs incurred after INDOT’s written notice
to proceed to the LPA and the LPA’s written notice to proceed to the consultant shall
be eligible for federal aid participation. All claims for federal-aid shall be submitted to
the District office, referenced on page 1, for payment.
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The L_PA shall submit reports, including but not limited to quarterly reports, to INDOT
regarding the project’s progress and the performance of work per INDOT standard reporting
methods. If the required reports are not submitted, federal funds may be withheld.

The LPA hereby agrees that all utilities which cross or otherwise occupy the right-of-
way of said Project shall be regulated on a continuing basis by the LPA in
accordance with INDOT’s Utility Procedure and Accommodation Policy (See
http://www.in.gov/indot/2376.htm). The LPA shall execute written use and occupancy
contracts as defined in this Policy.

If FHWA or INDOT invokes sanctions per Section VLD.2. of the General Provisions of this
contract, or othérwise denies or withholds federal funds (hereinafter called a citation or cited
funds) for any reason and for all or any part of the Project, the LPA agrees as follows:

a. In the case of correctable noncompliance, the LPA shall make the corrections, to the
satisfaction of FHWA and INDOT, in a reasonable amount of time. If the LPA fails to
do so, paragraph 14.b. and/or 14.c. below, as applicable, shall apply. '

b.  In case a citation for noncompliance is not correctable or if correctable and the LPA
does not make any corrections, or if correctable and the LPA makes corrections that are
not acceptable to FHWA and INDOT, or for whatever reason the FHWA citation
continues in force beyond a reasonable amount of time, this paragraph shall apply and
adjustments shall be made as follows: :

1. The LPA shall reimburse INDOT the total amount of all right-of-way costs that
are subject to FHWA citation that have been paid by INDOT to the LPA.

2. Ifno right-of-way costs have as yet been paid by INDOT to the LPA or to others,
INDOT will not pay any right-of-way claim or billing that is subject to FHWA
citation.

3. The LPA agrees that it is not entitled to bill INDOT or to be reimbursed for any
of its right-of-way liabilities or costs that are subject to any FHWA citation in
force.

c.  IEFHWA issues a citation denying or withholding all or any part of construction costs
due to LPA noncompliance with right-of-way requirements, and construction work was
or is in progress, the following shall apply:

1. INDOT may elect to terminate, suspend, or continue construction work in accord
with the provisions of the construction contract.

2. INDOT may elect to pay its obligations under the provisions of the construction
contract.

3. Inthe case of correctable noncompliance, the LPA shall make the corrections in a
reasonable amount of time to the satisfaction of FHWA and INDOT.
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4, In case the noncompliance is not correctable, or if correctable and the LPA does
not make any corrections, or if correctable and the LPA makes corrections that
are not acceptable to FHWA or INDOT, or for whatever reason the FHWA
citation continues in force beyond a reasonable amount of time, and construction
work has been terminated or suspended, the LPA agrees to reimburse INDOT the
full amount it paid for said construction work, less the amount of federal funds
allowed by FHWA.

In any case, the LPA shall reimburse INDOT the total cost of the Project, not eligible
for federal participation.

If for any reason, INDOT is required to repay to FHWA the sum or sums of federal
funds paid to the LPA or any other entity through INDOT under the terms of this
Contract, then the LPA shall repay to INDOT such sum or sums within forty-five (45)
days after receipt of a billing from INDOT. Payment for any and all costs incurred by -
the LPA which are not eligible for federal funding shall be the sole obligation of the
LPA.
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ATTACHMENT C

INDOT’S RIGHTS AND DUTIES

' In addition to any other rights and duties required by Indiana or federal law or regulations or.
described elsewhere in this Contract, the following are INDOT"s rights and duties under the Contract:

L.

10.

i1.

INDOT shall have full authority and access to inspect and approve all plans, specifications
and special provisions for the Project regardless of when those plans, specifications, special
provisions or other such Project documents were created.

INDOT shall complete all railroad coordination for the Project on behalf of the LPA.

After the LPA has submitted and INDOT has accepted and/or approved all pre-letting
documents, INDOT will prepare the Engineer's Estimate for construction of the Project,

If the LPA owes INDOT money which is more than 60 days past due, INDOT will not open
the construction bids for the Project. '

Not later than sixty (60) calendar days after receipt by INDOT of a certified copy of a
resolution from the LPA’s fiscal body authorizing the LPA to make payment to INDOT
according to the terms of Attachment D, and fulfillment of all other pre-letting obligations of
this contract, INDOT shall, in accordance with applicable laws and rules (including 1.C. 8-23-
9, 1.C. 8-23-10, and 105 L.A.C. 11), conduct a scheduled letting,

Subject to the LPA’s written approval, INDOT shall award the construction contract for the
Project according to applicable laws and rules.

Not later than seven (7) calendar days after INDOT awards the construction contract
described above, INDOT shall invoice the LPA for the LPA’s share of the construction cost.

If INDOT has received the LPA’s share of the Project construction cost and if the lowest
qualified bidder has not otherwise been disqualified, INDOT shall issue notice to proceed for
the Project to the contractor within fourteen (14) calendar days of its receipt of the LPA share
of the construction cost.

INDOT shall have the right and opportunity to inspect any construction under this Contract to
determine whether the construction is in conformance with the plans and specifications for
the Project,

In the event the engineering, testing, and inspection services provided by the LPA, in the
opinion of INDOT, are deemed to be incompetent or inadequate or are otherwise insufficient
or a dispute arises, INDOT shall, in its sole discretion, have the right to supplement the
engineeting, testing, and inspection force or to replace engineers or inspectors employed in
such work at the expense of the LPA. INDOT's engineers shall control the work the same as
on other federal aid construction contracts. :

After the final Project audit is approved by INDOT, the LPA shall, within forty-five (45) days
after receipt of INDOT’s bill, make final payment to INDOT pursuant to Attachment D or
INDOT shall, within forty-five (45) days after approval of the audit, refund any Project
overpayment to the LPA.
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ATTACHMENT D
PROJECT FUNDS
L Project Costs.

A. If the Program shown on Attachment A is Group I or Group II, this
contract is just for the one (1) phase checked below:

Preliminary engineering or
Right-of-way or
__ X Construction;

B. If the Program shown on Attachment A is receiving Group I federal-aid funds
for the project, the LPA is allocated the funds through the MPO as written in their fiscally
constrained TIP. Any adjustments (positive or negative) to the dollar amount listed in the
TIP for the phase indicated above are hereby considered adjustments to the contract
between the LPA and INDOT, as the MPO must maintain fiscal constraint for all projects
listed. Federal funds made available to the LPA by INDOT will be used to pay 80% of
the eligible Project costs. The maximum amount of federal-aid funds allocated to the
X___ Project is $ 3,680,000.00.

OR

C. Federal-aid Funds made available to the LPA by INDOT will be used to pay
: % of the eligible Project costs. The maximum amount of federal
funds allocated to the project is § .

D. The LPA understands and agrees that federal reimbursement for construction
inspection and testing construction materials is limited to:

1) 17% of the final construction cost if the final construction cost is less
than or equal to $500,000; or

2) 15% of the final construction cost if the final construction cost is greater
than $500,000.

E. The remainder of the Project cost shall be borne by the LPA. For the avoidance
of doubt, INDOT shall not pay for any costs relating to the Project unless the
PARTIES have agreed in a document (which specifically references section LD.
of Attachment D of this contract) signed by an authorized representative of
INDOT, the Indiana Department of Administration, State Budget Agency, and
the Attorney General of Indiana.

F. Costs will be eligible for FHWA participation provided that the costs:

€)) Are for work performed for activities eligible under the section of title
23, U.S.C., applicable to the class of funds used for the activities;

2 Are verifiable from INDOT’s or the LPA’s records;
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Are necessary and reasonable for proper and efficient accomplishment of
project objectives and meet the other criteria for allowable costs in the
applicable cost principles cited in 49 CER. section 18.22;

Are included in the approved budget, or amendment thereto; and
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Public Hearing Date, if applicable

Read the first time in full and on motion by Councilman QC"df«@Q— P&Jo’d
Read the second time by title and referred to the whilic () A KP Covrmibiza
Committee. F;sad the third time in full and on motion by Councilman ]

o cIC . blaced on passage by the following vote:

AYES NAYS ABSTAINED ABSENT

TOTAL VOTES g _ S -
BENDER . - _
CRAWFORD e —_ —_
DIDIER | i _ —_—
HARPER v _ N -
HINES I e —_ —_— _
JEHL b —_ —_— —_
PADDOCK _ - _ -
SHOAFF _ - - -
SMITH = -

DATED: JD=16-1 (,,:QZ‘A,Z,;, é @

SANDRA E. KENNEDY, CITY CLERK ¢

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, as

( (SPECIAL) (ZONING) ORDINANCE
RESOLUHONYNO. . C-/p2-/2  onthe Jjut- day of
Deca Ve , 2013 ' .
, TTEST: _~ ‘ /(-
Az Lffes o ),
- SANDRA E. KENNEDY, PRESIDING OFFICER
CITY CLERK -

Presented by me to the Mayor of the City of Fort Wayne, Indiana, on the [ l "‘2" day

of _Dg@a_g, 2013, at the hour of _/J 'cp) o’clock Ay .E.S.T.
M, é /4—-"—4——'&~7/
rd

~SANDRA E. KENNEDY, CITY CLERK

Approved and signed by me this /Z, S ay of /2? <THr B

2013, at the hour of 2 YP  o'clock ﬁvr




BILL NO. S-13-11-15

REPORT OF COMMITTEE ON PUBLIC WORKS

DECEMBER 3, 2013

GEOFF PADDOCK, CHAIR
MARTIN BENDER, CO-CHAIR
ALL COUNCIL MEMBERS

AN ORDINANCE approving Construction Coordination Agreement for
Maplecrest widening from Lake Avenue to State Blvd between Indiana
Department of Transportation and the City of Fort Wayne, Indiana, in
connection with the Board of Public Works, COMMITTEE ON PUBLIC
WORKS HAVE HAD SAID Ordinance under consideration and beg leave to
report back to the Common Council that said ordinance

DO NOT PASS ABSTAIN NO REC

SANDRA E. KENNEDY
CITY CLERK




